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PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

TO THE HONORABLE LEE YEAKEL, JUDGE OF SAID COURT:

The City of Austin wrongly held that a communication by Texas Disposal violated the
City’s anti-lobbying ordinance. The ordinance applies to respondents to City solicitations, and
limits respondents’ ability to make communications that are “related to a response” to a
solicitation. The City admits that the ordinance is a restriction on speech.

The communication did not relate to any solicitation response. Rather, it was a criticism
of the City staff’s proposal to extend an existing contract — a matter of public concern. Further,
because Texas Disposal was not a respondent to the separate solicitation at issue — either at the
time of the communication or any time after — the ordinance did not apply at all to its speech.

Plaintiffs Texas Disposal Systems Landfill, Inc. and Texas Disposal Systems, Inc.
(collectively “Texas Disposal” or “TDS”) move for summary judgment pursuant to Federal Rule
of Civil Procedure 56, on their declaratory judgment cause of action, and ask that this Court
render judgment that Texas Disposal did not violate the anti-lobbying ordinance. Additionally or
in the alternative, Texas Disposal moves for summary judgment that the City’s application of the
ordinance unconstitutionally infringes on Texas Disposal’s free speech rights, in violation of the
First Amendment and 28 U.S.C. § 1983.

EACTS'

This dispute grows out of the City’s single-stream recycling program. Austin residents

can deposit all their recyclables — glass, metal, paper, plastic, etc. — in a single large bin. The

recyclables must be separated and processed after pickup by City crews. The facility where the

! No separate summary of facts is being filed per Local Rule 7(b). Plaintiffs rely on the exhibits, stipulations,
deposition excerpts, and other materials attached hereto and in the parties’ previously filed Joint Exhibits and
Stipulations.
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separation takes place is called a “material recovery facility,” usually abbreviated as MRF and
pronounced “murf.” Access to a MRF is essential for a single-stream recycling program.
1. The Greenstar single-stream recycling contract.

City staff in 2008 negotiated and entered into a no-bid contract with a company called
Greenstar to process single-stream recyclables.? Greenstar’s MRFs were in San Antonio and
Garland. The contract was intended as a short-term solution until a more permanent arrangement
was made.® The Greenstar contract was portrayed as a money-maker for the City. PX8 at 68.

The Greenstar deal was criticized for the long haul of recyclables out of the Austin area.
Further, the City lost money on the contract; the losses were significant as markets declined. The
contract became a significant issue of public concern. PX2 at 89.

2. The solicitation for single-stream recycling services.

Texas Disposal has a long-term contract with the City of Austin to accept residential solid
waste at its landfill southeast of Austin, near Creedmoor, in Austin’s extraterritorial jurisdiction.
This contract was finalized in 2000 after a fierce competitive RFP bidding process. While the
contract did not require the construction of a MRF, it anticipated that TDS and the City might
enter into contract amendments to address additional recycling issues, including construction of a
MRF. The 2000 contract provides:

It is the intent of TDS and the City to negotiate upon mutual consent and

agreement ... to locate, design, build, operate, and jointly access ... a recyclables

materials processing and recovery facility, to reduce the overall collection,
processing and disposal costs for City solid waste, yard waste, and recyclables ....

JEX36 at 25 (Doc. 32-2 at 13).* Texas Disposal’s Chairman and CEO, Bob Gregory, met with

% The City maintains that competitive bidding is not required for contracts involving solid waste and recycling
because contracts affecting public health and safety are exempt from bidding requirements.

® The City had planned to build its own MRF as a long-term solution. See PX2 at 19-21.
% The parties have filed 36 joint exhibits, which will be cited as “JEX” followed by the exhibit number. Citations to
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Assistant City Manager Robert Goode in the summer of 2009 to discuss single-stream recycling.
Gregory told Goode that TDS planned to build a MRF and have it operational by October 1,
2010. Gregory suggested that the City and Texas Disposal amend the 2000 contract to allow
TDS to accept the City’s single-stream recyclables for processing after the expiration of the
Greenstar contract (which was set to end September 30, 2010, with the possibility of two
additional six-month extensions upon mutual consent).

Goode responded that the City would prefer to award a MRF contract through a
competitive request for proposal (RFP) process and encouraged Texas Disposal to respond to the
anticipated RFP. Gregory indicated that TDS would respond, and stated that the City Council
would still have the choice of entering into a TDS contract amendment separate from the RFP
process. PX2 at 50-52; PX7 at 18-19, 23-25. The RFP was issued on November 16, 2009. The
due date for responses was eventually extended to February 9, 2010.

3. Texas Disposal’s criticism of the proposed Greenstar contract extension.

While the City was drafting the MRF RFP, staff was also considering proposed
amendments to the existing Greenstar contract and negotiating those amendments with
Greenstar. Staff testified that the purposes of the proposed amendment were (1) to renegotiate
the contract’s terms to give the City a more favorable financial deal, which would involve
extension of the term, and (2) to ensure that the City had a vendor that would continue taking
single-stream recyclables until a new MRF was constructed by the prevailing RFP bidder.
Several options were proposed, including an extension of up to three to five years. PX2 at 36-38.
Texas Disposal had previously voiced its concerns about the proposed extension; the City’s

Robert Goode acknowledged that there were “absolutely valid concerns” regarding the proposal.

the joint exhibits will also include this Court’s document and page number when appropriate.
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PX2 at 53-54. The Greenstar contract amendment proposal was a stand-alone agenda item for
the City’s Solid Waste Advisory Commission’s (SWAC) meeting of December 9, 2009.

On December 8, 2009, Texas Disposal’s Bob Gregory sent an email and attachments to
SWAC members, urging them to recommend that the Austin City Council not agree to any of the
proposed Greenstar contract extensions. (The email with attachments — the source of the
disqualification at issue in this lawsuit — was also sent to Assistant City Manager Robert Goode
and acting Solid Waste Services Director Tammie Williamson; it is Exhibit 3 to the parties’ joint
exhibits, Doc. 27-1 at 12-32.) Gregory’s email stated that it addressed the Greenstar contract
extension agenda item, and not the pending MRF RFP. It pointed out that “[t]he City may find it
has lower cost options [than extending the Greenstar contract] when its RFP responses are
received on February 9, 2010” without stating or speculating as to the specific content of any
potential RFP responses.

Attached to the email were materials outlining Texas Disposal’s objections to the
Greenstar proposal. A memo pointed out that the proposal would obligate the City to send 100
percent of its recyclables to Greenstar, whereas the existing contract did not have this
commitment. The memo also stated that the proposal gave Greenstar flexibility in the prices it
paid to the City, such that it could agree to cut processing fees but also cut the amount it paid for
recyclables, potentially negating any benefit to the City.

Gregory’s email also included a detailed analysis of Greenstar’s contracts with the cities
of Austin, Dallas, and San Antonio. The data appears to show that Greenstar at times was not

paying the prices to cities for recyclable material that it agreed to pay in contracts. Gregory

> SWAC is a City Council-appointed volunteer citizens’ commission that makes recommendations on solid waste
issues to the City Council. It is now known as the Zero Waste Advisory Commission, or ZWAC.
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pointed to this as another reason that Austin should not extend its contract with Greenstar, and
advocated that the City audit the Greenstar contract. He summarized by noting that
“[c]onsidering the above contractual requirements and the following data, it appears that
Greenstar does not always adhere to its contractual agreements with regard to determining its
purchase price for commodities.” JEX3 (Doc. 27-1 at 15).

4. The City’s anti-lobbying ordinance.

Article 6 of Chapter 2-7 of the Austin City Code is titled “Anti-Lobbying and
Procurement.” The City’s anti-lobbying ordinance — Article 6 of Chapter 2-7 of the Austin City
Code, referred to in this Motion as the Ordinance — restricts the speech of those who respond to
City solicitations. Specifically, such respondents are severely restricted in their ability to
communicate with City officials, employees, or agents about the solicitation while that
solicitation in pending. The Ordinance, as applicable to this case, is Joint Exhibit 1.°

The Ordinance applies to communications about an RFP, made by a respondent, during
the “no-contact period” — from the date of the RFP’s issuance through the date a contract is
executed (or the RFP is withdrawn). Such communications may be made only to a City
employee designated as the “authorized contact person” for that RFP. 88 2-7-101(1); 2-7-103.
The authorized contact person has limited duties once a respondent to an RFP sends him a
communication: (1) general communications are to be distributed “in accordance with the terms
of the particular solicitation” (the MRF RFP did not include any terms regarding distribution of
general communications); (2) complaints about the solicitation “to a member of the City Council
or a member of a City board” are to be distributed to the intended recipient, the director of the

City department that issued the RFP, and to all RFP respondents; and (3) written inquiries

® Since the events here at issue, the Ordinance has been amended. JEX 25.
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regarding RFPs are to be answered by the contact person and the answer distributed to all RFP
respondents. § 2-7-104(A)-(C). RFP respondents also may make communications “in public at a
meeting held under the Texas Open Meetings Act.” 8 2-7-103(E)(6).

Particularly important here are the Ordinance’s definitions of “response” and
“representation.” A “response” under the Ordinance is “a response to a solicitation” (such as an
RFP). §2-7-101(3) (emphasis added). The Ordinance defines “representation” as follows:

REPRESENTATION means a communication related to a response to a council
member, official, employee, or agent of the City which: ...

(b) advances the interest of the respondent;
(© discredits the response of any other respondent; ....

8 2-7-101(5) (emphasis added). The core provision of the Ordinance, § 2-7-103(A), states:

During a no-contact period, a respondent shall make a representation only through the
authorized contact person.

(Emphasis added.) The Ordinance regulates only “representations” made by a “respondent.”
5. Greenstar’s allegation of an anti-lobbying violation by Texas Disposal.

A week after Bob Gregory’s email to SWAC members, a lawyer for Greenstar wrote to
the authorized contact person for the MRF RFP, with a copy to the City Attorney, complaining
that the email violated the Ordinance. JEX4 (Doc. 27-1 at 33-35). Although no RFP responses
had been submitted at the time of Gregory’s email, Greenstar characterized the email as a
“transparent attempt to discredit Greenstar’s proposal in the RFP process.” Id. at 1 (Doc. 27-1 at
33).

At the same time that Greenstar’s lawyer was contending that Texas Disposal could not
talk to the City about Greenstar’s existing contract, Greenstar itself was talking to the City about

its existing contract — the parties, throughout the no-contact period for the MRF RFP, were in
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negotiations to amend and extend the contract. PX2 at 23-33, 81.
6. The City issues anti-lobbying disqualifications to TDS and Greenstar.

Under the Ordinance, the authorized contact person makes the initial determination as to
violations. The contact person “shall document his findings in a report and disqualify the
respondent” from eligibility in the RFP process. 8§ 2-7-107(A). The contact person issued
disqualifications to both Greenstar and TDS on January 21, 2010. JEXS5, JEX6 (Doc. 27-2 at 1-
3, Doc. 28-1 at 1-3). The City’s Law Department actually exercised the final authority to
approve the disqualifications. PX1 at 30-32 & ex. 7 thereto.

The notice of violation to Texas Disposal alleged that Gregory’s December 8, 2009 email
“is critical of Greenstar’s pricing for recyclable commodities and casts doubt on Greenstar’s
ability to honor its contractual obligations on recyclable service agreements.” The notice
contends that the email violated the Ordinance because:

The correspondence is a communication related to a response to a member of a

City board and employees of the City that both advances the interest of the

respondent TDS, and that discredits the response of another respondent
(Greenstar). [JEX5 (Doc. 27-2 at 1).]

7. The City reverses the Greenstar disqualification.

The City provides an internal protest process for Ordinance violations: an informal
hearing before a City-selected hearing officer. The hearing officer recommends that the
disqualification be upheld or reversed. The City’s Purchasing Officer is the final arbiter of
whether there has been a violation. JEX2 at 4 (Doc. 27-1 at 11). Byron Johnson, the Purchasing
Officer, testified that he has never disagreed with the recommendation of a hearing officer. PX1
at 134.

The City selected lawyer Monte Akers as the hearing officer for the protests of both
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Greenstar and Texas Disposal. Akers issued a detailed recommendation that Greenstar’s
disqualification be reversed. He found that although Greenstar’s letter criticized Texas Disposal
and mentioned the RFP, it was not a prohibited “representation” because it did not relate to an
RFP response. JEX12 at 3 (Doc. 31-1 at 3).”

8. The first Texas Disposal disqualification hearing.

Texas Disposal argued that Gregory’s communication was not a “representation” because
it was not related to a response, it did not advance Texas Disposal’s interests, and it did not
discredit an RFP response of Greenstar (no RFP responses even existed at the time). Texas
Disposal also maintained that application of the Ordinance to Gregory’s email would be an
unconstitutional content-based speech restriction.

Additionally, Texas Disposal announced at the hearing that under the circumstances it
had made the decision not to submit a formal response to the MRF RFP. The City and the
hearing officer agreed that if TDS did not respond to the RFP on or before February 9, 2010 at
10:00 a.m. — the RFP response due date and time, which was four days after the hearing — it
could not violate the Ordinance, which applies only to respondents. JEX10 at 25, 39 (Doc. 30-1
at 25, 39). Hearing officer Monte Akers thus stated, “[I]t would be my intention to rule that it is
moot, that the disqualification is moot, that there has been no violation of the ordinance for
purposes of debarment.” Id. at 39 (Doc. 30-1 at 39).

9. Texas Disposal’s contract amendment proposal.
True to its word, Texas Disposal did not submit an RFP response by the deadline on

February 9, 2010. After the response deadline, TDS provided to various City officials an

" Akers also found that sending a copy of the letter to the City Attorney was authorized by the Texas Disciplinary
Rules of Professional Conduct, even though it violated the terms of the Ordinance. JEX12 at 4 (Doc. 31-1 at 4).
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unsolicited proposal to amend its existing 2000 contract to incorporate single-stream MRF
services — just as it had proposed to Robert Goode a few months earlier, before issuance of the
RFP. JEX 11 (Doc. 30-1 at 42-78). The unsolicited TDS contract amendment proposal was not
submitted in the form or fashion required by the RFP process. The cover letter to the proposal
specifically stated that it was made “[i]n lieu of a formal response to the RFP” and that “[t]oday’s
proposal is not a submittal under the current RFP process.” JEX11 at 1 (Doc. 30-1 at 42). The
contract amendment proposal was intended to give the City an alternative if it decided not to
award the MRF contract to any of the RFP respondents. PX8 at 95-96.

10. The City’s own RFP response.

Though the City’s plans to build its own MRF allegedly had been dropped by the time of
the MRF RFP, the City’s Public Works Department actually submitted a response to the RFP.
City representatives claim that it was intended only as a “baseline” against which to judge other
responses. PX2 at 91-92. But the Public Works response itself states that it could function as an
alternative to proposals from private RFP respondents, and that the City could “cut out the
middle man” and realize larger revenues by building its own MRF. PX3 at 62, 67-68, 72 & ex.
10 thereto.

Internal communication shows that City staff intended to draft the RFP in a manner that
would make it “easy” for the City to respond, without mentioning that the response would simply
be a “baseline.” PX1 at 16-18 & ex. 3 thereto. The Public Works Director even signed an anti-
lobbying affidavit in connection with the MRF RFP, PX3 at 76 & ex. 11 thereto. However, City
employees who worked on the RFP response were free to talk to other City employees about the
RFP — something that private RFP respondents were not allowed to do. PX5 at 66-67. The

Public Works Department had a budget of $100,000 to respond to the RFP; the Public Works
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Director testified that this budget was probably exceeded. PX3 at 128, 131.

Even after the RFP responses were submitted, Assistant City Manager Robert Goode
declined to rule out the option of a City-built MRF, PX4 at 68-69 & ex. 9 thereto. The City
established a team to evaluate and score the RFP responses in order to come up with
recommendations to City Council; at least some members of the team evaluated and scored the
City’s RFP response. PX2 at 195-96.

Thus, there is evidence that the City was actually a competitor to TDS and other potential
vendors of single-stream recycling services. The City responding to its own RFP, and promising
not to lobby itself, apparently happened only with the MRF RFP. PX3 at 126-27.

11.  The City’s reinstatement of the Texas Disposal disqualification.

City staff, including the Law Department, reviewed Texas Disposal’s contract
amendment proposal and determined that it was, in fact, a “response” to the MRF RFP because it
addressed some of the same topics as the RFP. City Attorney David Smith issued a memo
setting forth this conclusion, but without any elaboration on the legal basis for his opinion;
Assistant City Manager Robert Goode echoed the conclusion in his own memo to the City
Council that attached Smith’s memo. JEX14 (Doc. 31-1 at 7-10).

Texas Disposal sought clarification of the City’s position. JEX 15 (Doc. 31-1 at 11-15).
After more than two and a half months, an assistant city attorney responded and alleged that “the
Purchasing Officer’s finding that TDS had violated the anti-lobbying ordinance” remained in
place. JEX16 at 1 (Doc. 31-1 at 16). (The Purchasing Officer has confirmed that this assertion
was false; he had not found a violation of the Ordinance as of the date of the letter. PX1 at 90-
91.) The only rationale provided was that the TDS contract amendment proposal addressed some

of the same topics as the MRF RFP, a concept that was never in dispute.

10
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Texas Disposal requested that its protest hearing be reconvened.
12.  The second Texas Disposal protest hearing and its aftermath.

The City scheduled a second hearing for Texas Disposal, but with a different hearing
officer than Monte Akers, who heard the first protest. The Law Department decided not to use
Akers, who had reversed the City’s disqualification of Greenstar. PX1 at 95-96. The City
selected Stephen Webb to act as hearing officer.

Texas Disposal continued to argue its two primary points: (1) that TDS was not an RFP
“respondent,” and thus the Ordinance was inapplicable; and (2) Gregory’s email was not a
prohibited “representation,” because it was not “related to a response” to the MRF RFP. JEX18
(Doc. 31-1 at 45-51, TDS supplemental briefing); JEX20 (Doc. 31-1 at 70-133, hearing
transcript).

The City argued that the aspect of Gregory’s email pointing out apparent inconsistencies
between the prices set in Greenstar’s municipal contracts and the prices it actually paid was “a
very core issue” because a responder’s “community values” were to be considered in evaluating
RFP responses. JEX20 at 37-38 (Doc. 31-1 at 106-07). The City further argued that Texas
Disposal’s proposal was actually an RFP response because TDS was not obligated to provide
MRF services under the existing contract, and so any proposed expansion of services was
inherently an RFP “response” — even though Texas Disposal disclaimed any intent to respond to
the RFP, did not comply with the time or content requirements of the RFP, and surrendered any
right to be considered on an equal footing with actual RFP respondents.

Stephen Webb recommended that the disqualification be upheld. JEX21 (Doc. 31-1 at
134-148). He asserted that “any general or extensive criticism of Greenstar, the existing

contractor, would have to be evaluated as a possible proscribed communication against

11
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Greenstar, an anticipated responder” to the MRF RFP, and that “TDS’ global condemnation of
Greenstar’s supposed tendency to disregard contract terms would be relevant in evaluating
Greenstar, the responder.” JEX21 at 12 (Doc. 31-1 at 146) (emphasis in original). Thus, he
concluded that the email was a prohibited “representation.”

Webb also acknowledged that Texas Disposal’s contract amendment proposal was
“fatally non-compliant” with the terms of the MRF RFP, but opined that the proposal should be
considered as a “response” anyway, because “TDS had no contract to market, sell, or share the
profits in processed recyclables.” JEX21 at 13 (Doc. 31-1 at 147). The opinion was apparently
based on the uncontested fact that the proposal sought to expand the services TDS provides to the
City.

Purchasing Officer Byron Johnson accepted Webb’s recommendation. JEX22 (Doc. 31-2
at 1). Johnson testified that he did not determine that TDS’ contract amendment proposal was a
“response” to the MRF RFP; rather, he said, that determination was made by the Law
Department. PX1 at 79-86. He testified that he agreed with the substance of Webb’s
determination that Gregory’s email was “related to a response” to the MRF RFP because the
email criticized the proposal to amend Greenstar’s existing short-term single-stream recycling
contract, and said that he believed any criticism of the existing Greenstar contract inherently was
related to the MRF RFP, PX1 at 109 — even though Greenstar was allowed to advocate and
negotiate the extension of that contract during the no-contact period without being assessed a
violation of the Ordinance.

Receiving two disqualifications within three years results in “debarment” — a prohibition

from “the sale of goods or services to the City for a period not to exceed three years.” § 2-7-

12
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109(A).® If interpreted to terminate existing contracts, a debarment would prevent TDS from

continuing to accept 100 percent of the City’s residential solid waste at its landfill, as well as

ending the now-existing recycling contract between the City and TDS (which opened its MRF on

October 1, 2010). Such a debarment would be financially devastating to TDS.

Texas Disposal sought reconsideration from the Purchasing Officer through the City

Attorney, JEX23 (Doc. 31-2 at 2-8), who rejected the request. JEX24 (Doc. 31-2 at 9). With no

further avenues within the City for Texas Disposal to pursue its protest, this lawsuit followed.

13.  Timeline summary of key events.

In light of the foregoing, some of the key dates relevant to this case are the following:

Summer 2009

Nov. 16, 2009

Dec. 8, 2009

Dec. 9, 2009

Dec. 15, 2009

Jan. 21, 2010

Bob Gregory and Robert Goode discuss MRFs and potential RFP. Gregory
points out that existing contract between City and Texas Disposal
anticipates potential amendment to add MRF.

MRF RFP issued and no-contact period begins; City continues negotiating
with Greenstar for extension of existing contract and does not place
extension proposal on SWAC or Council agenda until after MRF RFP no-
contact period begins.

Bob Gregory sends email arguing against proposed extension of existing
Greenstar contract to SWAC members and others; consideration of
extension was on SWAC agenda as its own separate item for 12/9/2009
meeting.

SWAC meeting; Commission voted on whether to recommend City
Council agree to the Greenstar extension.

Greenstar lawyer writes to contact person and City Attorney, claiming
Texas Disposal violated the anti-lobbying ordinance.

City assesses anti-lobbying disqualifications against Texas Disposal and
Greenstar (six weeks after Gregory’s email to SWAC members).

® The amended Ordinance debars vendors who have more than two Ordinance violations in a five-year period.

13



Case 1:11-cv-01070-LY Document 34 Filed 05/10/13 Page 15 of 28

Feb. 5, 2010

Feb. 9, 2010,
10:00 a.m.

Feb. 9, 2010,

approx. 11:07 a.m.

Feb. 16, 2010

Feb. 23, 2010

Feb. 26, 2010

May 12, 2010

May 18, 2010

May 26, 2010

June 2, 2010

June 4, 2010

June 7, 2010

June 8, 2010

First protest hearings for TDS and Greenstar. In TDS hearing, hearing
officer Monte Akers and City representatives agree that if TDS does not
submit a MRF RFP response, then there is no anti-lobbying violation.

MRF RFP responses due. Texas Disposal does not submit a response, but
the City Public Works Department and Greenstar do.

Texas Disposal distributes its unsolicited proposal to amend its existing
contract to add single-stream recycling services.

Hearing officer Monte Akers recommends that Greenstar’s disqualification
be reversed; Purchasing Officer Byron Johnson accepts the
recommendation on 2/18/2010.

City Attorney David Smith, in memo to City Manager Marc Ott, asserts
that Texas Disposal remains disqualified.

Texas Disposal seeks clarification on City’s position re: disqualification
and whether TDS can still protest any alleged disqualification.

After more than two and a half months, City again asserts that Texas
Disposal has been disqualified for alleged anti-lobbying violations.

Texas Disposal requests that protest hearing be reconvened.

Second Texas Disposal protest hearing held, with different hearing officer
than presided over Greenstar and first TDS hearings.

Hearing officer Stephen Webb recommends that Texas Disposal’s
disqualification be upheld.

Purchasing Officer Byron Johnson accepts Webb’s recommendation.

Texas Disposal seeks reconsideration from Purchasing Officer, through
correspondence to City Attorney.

City Attorney states that no further review of Purchasing Officer’s decision
is available.

ARGUMENT AND AUTHORITIES

. Texas Disposal Did Not Violate the Terms of the Anti-Lobbying Ordinance.

Municipal ordinances are interpreted in the same manner as statutes. Board of

Adjustment of San Antonio v. Wende, 92 S.W.3d 424, 430 (Tex. 2002). If the language of an

14
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ordinance is unambiguous, a court interprets the ordinance using its plain language. City of San
Antonio v. Headwaters Coalition, Inc., 381 S.W.3d 543, 551 (Tex. App. — San Antonio 2012,
pet. denied, mtn. rhrg. filed) (citing Texas Dept. of Protective & Regulator Servs. v. Mega Child
Care, Inc., 145 S.W.3d 170, 177 (Tex. 2004)). The interpretation of an ordinance is a question
of law. City of San Antonio v. Headwaters Coalition, Inc., 381 S.W.3d at 551.

Under the undisputed facts of this case, the Ordinance is unambiguous, and Gregory’s
email did not violate its plain language.

A. The December 8, 2009 email was not a “representation.”

To be a prohibited “representation,” a communication must:

e Be “related to a response” to the RFP. § 2-7-101(5). “Response” is defined as “a
response to a solicitation,” including “a request for proposal response.” 8 2-7-101(3).

e Be made by a “respondent,” which is a person who has made a “response,” as defined
above. 8§ 2-7-101(4), 2-7-103.

e Include content meeting one of the six categories of § 2-7-101(5)(a)-(f); in the present
case, the City alleges that Gregory’s email met the following two:

o it must “advance[] the interests of the respondent,” § 2-7-101(5)(b), or
¢ it must “discredit[] the response of any other respondent,” § 2-7-101(5)(c).

The communication was not “related to a response.” Gregory’s email addressed a
contract that pre-existed, and was separate from, the RFP process — the Greenstar contract that
was to be discussed as its own separate agenda item at upcoming meetings of SWAC and the
City Council. Even though Purchasing Officer Byron Johnson agreed that the existing Greenstar
contract was a separate matter from the MRF RFP responses, PX1 at 78-79 & ex. 21 thereto, he
interprets the Ordinance far beyond its actual words, considering any communication that
criticizes, in any way, a party that is expected to submit a future RFP response to be “related to a

response.” The Ordinance is not that broad. For a violation to occur, a communication must be

15
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“related to a response,” not simply to an expected respondent.

The communication was not made by a “respondent.” As discussed below, Texas
Disposal was not a “respondent,” so an essential element of a violation was not present.

The communication did not “advance[] the interests” of a “respondent.” TDS was
not a “respondent.” Further, Gregory’s email did not advance Texas Disposal’s interests at all. It
was limited to a recommendation that the City not adopt any of the proposed amendments to the
pre-existing Greenstar contract.

The communication did not “discredit[] the response of any other respondent.”
Gregory’s email said nothing about any RFP response, whether of Greenstar or any other entity
(no RFP responses even existed when the email was sent). The hearing officer’s decision gives
an unjustifiably broad interpretation of the Ordinance by contending that “any general or
extensive criticism of Greenstar” is a potential violation because Greenstar is an anticipated
responder. JEX21 at 12 (Doc. 31-1 at 146). The notion that the Ordinance prohibits “general
criticism” of any “anticipated responder” is not supported by the Ordinance’s language. The
Ordinance does not state, “Any general criticism of any potential respondent is prohibited.” To
violate the Ordinance, a communication must be “related to a response,” and (in the instant case)
must either “advance[] the interests” of a respondent, or “discredit[] the response of any other
respondent.” These required elements are not present in Gregory’s email.

B. Texas Disposal was not a “respondent.”

The City’s Law Department determined that Texas Disposal was a “respondent” to the
MRF RFP because TDS proposed to amend TDS’ existing contract, even though the unsolicited
proposal was expressly submitted “in lieu of” — instead of — an RFP response. PX1 at 79-86.

Such a conclusion cannot be supported by the law, or by the language of either the Ordinance or
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Texas Disposal’s proposal.

An RFP respondent is vested with certain legal rights. While the City is not required to
accept any of the RFP responses, it is obligated to ensure that all the respondents are treated
equitably. See, e.g., Texas Highway Commission v. Texas Ass’n of Steel Importers, Inc., 327
S.W.2d 525 (Tex. 1963) (all bidders have a right to be on the same “plane of equality”’). Thus, a
major advantage of responding to an RFP is that each respondent is guaranteed that the City will,
at the very least, consider each response on an equal footing with all other responses.

Texas Disposal knowingly and voluntarily waived any right to be on the same “plane of
equality” when it chose not to respond to the MRF RFP. Rather, TDS proposed an alternative to
the entire RFP process, suggesting a method by which the City could achieve the same general
objective of contracting for single-stream recycling services without accepting any of the RFP
responses. The City, as a matter of policy, could have decided to discard Texas Disposal’s
proposal without even looking at its content; the City could not legally do this if the proposal had
been an RFP response. The City has argued that Texas Disposal was “attempting to shoulder
their way onto the same playing field [as the RFP respondents] without playing by the same set
of rules,” JEX20 at 41-42 (Doc. 31-1 at 110-11), but TDS was doing no such thing. Texas
Disposal specifically and intentionally opted out of the “playing field” of RFP respondents.
Texas Disposal was not entitled to be treated under the same rules as the RFP respondents, and
never claimed to be.

Hearing officer Stephen Webb also misapprehended Texas Disposal’s position. Webb
stated that the City “is not obligated to accept a proposal for consideration for services for which
the City has determined that the RFP process is most appropriate.” JEX21 at 13 (Doc. 31-1 at

147) (emphasis added). Texas Disposal has never argued that the City was obligated to consider
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its proposal alongside, and under the same terms and rules as, the RFP responses. It is
fundamentally inequitable and illogical to recognize that Texas Disposal is not entitled to the
advantages due a “respondent” while at the same time finding that it is a respondent. Texas
Disposal agrees that it was not entitled to those advantages — precisely because it was not a
respondent.

The City and the hearing officer also concluded that the Texas Disposal proposal was a
“response” because the services that were proposed are not services that previously were
provided to the City by TDS. This position makes no sense. Texas Disposal did not seek an
award of a MRF contract as part of the RFP process. It removed itself from that process. Texas
Disposal’s alternative proposal to enter into an agreement with the City through the anticipated
amendment of an existing contract simply was not an RFP response.

1. The City Applied the Anti-Lobbying Ordinance Inconsistently.

Purchasing Officer Byron Johnson and Assistant City Manager Robert Goode agreed that
the Ordinance should be applied consistently. PX1 at 69; PX2 at 129-30. This is a requirement
of constitutional dimension: ‘“the First Amendment does not permit the Government to
differentiate between similarly situated speakers in regulating speech.” NAACP Legal Def. &
Educ. Fund, Inc. v. Devine, 727 F.2d 1247, 1266 (D.C. Cir. 1984), rev'd on other grounds, 473
U.S. 788 (1985). “[GJovernment regulation may not favor one speaker over another.”
Rosenberger v. Rector & Visitors of Univ. of Virginia, 515 U.S. 819, 828 (1995).

The City allowed Greenstar to advocate for the extension of its pre-existing contract, and
to criticize Texas Disposal, during the no-contact period for the MRF RFP. However, it
sanctioned Texas Disposal for the same type of conduct: criticizing the proposed extension of the

Greenstar contract and advocating for the amendment of its own pre-existing contract. The
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inconsistency is clear: When Texas Disposal argued that the application of the Ordinance should
be consistent with the earlier application to Greenstar by hearing officer Monte Akers, Stephen
Webb — the hearing officer at TDS’ second protest hearing — responded, “Well, let’s say that Mr.
Akers’ determination doesn’t control me because I don’t think it does.” JEX20 at 52 (Doc. 31-1
at 121). This, despite the Purchasing Officer’s unqualified acceptance of Akers’
recommendation regarding Greenstar. JEX13 (Doc. 31-1 at 6).° The Purchasing Officer made
no effort to ensure that Webb’s recommendation regarding Texas Disposal was consistent with
Akers’ recommendation regarding Greenstar. PX1 at 105.

In contending that Gregory’s email violated the Ordinance, Greenstar’s lawyer sharply
criticized TDS. JEX4 (Doc. 27-1 at 33-35). City staff contended that the Greenstar letter was an
anti-lobbying violation, and Greenstar protested. Hearing officer Monte Akers correctly noted
that while Greenstar’s letter criticized Texas Disposal, “it is not about the response of TDS or
any other respondent” and did not discredit any response of Texas Disposal — and, thus, was not
a violation of the Ordinance. JEX12 at 3 (Doc. 31-1 at 3).

In contrast, hearing officer Stephen Webb asserted that TDS’ alleged “general criticism”
of Greenstar had to be treated as a “possible proscribed communication” against “an anticipated
responder” to the MRF RFP. JEX21 at 12 (Doc. 31-1 at 146) (emphasis in original).

Further, Greenstar was allowed to communicate with City representatives other than the
authorized contact person, during the no-contact period, and advocate for the amendment and
extension of its pre-existing short-term contract. PX2 at 177-78. However, when Texas

Disposal proposed an amendment to its pre-existing contract — while specifically disclaiming that

® In deposition, the Purchasing Officer contended that he only accepted the portion of hearing officer Akers’ decision
regarding Greenstar that related to the propriety of copying the City Attorney, in addition to the designated contact
person, on correspondence. PX1 at 64-69. The memo to City Council announcing the acceptance of Akers’
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its proposal was an RFP response — the City chose to treat the proposal as a response, and then
reinstated its purported disqualification. The City has never proffered a rational justification. It
claims that the Texas Disposal proposal was different because it anticipated an expansion of
services, see, e.g., JEX20 at 40-41 (Doc. 31-1 at 109-10), but that does not logically make the
proposal an RFP response, or distinguish it from Greenstar’s advocacy for amending and
extending its own contract in any aspect that relates to the actual language of the Ordinance.

The City’s ultimate finding that Greenstar did not violate the Ordinance was correct under
the Ordinance’s language and the First Amendment. The Ordinance should be applied
consistently to Texas Disposal’s speech, resulting in a finding of no violation.

I1l.  The City’s Interpretation and Application of the Anti-Lobbying Ordinance Is an
Unconstitutional Restriction on Speech.

A. The Court should avoid the constitutional question by interpreting the
Ordinance’s plain language to find no violation.

The First Amendment and due process establish that no person may be sanctioned by the
government for its speech unless that speech has been prohibited in clear and precise terms.
“Regulation of speech must be through laws whose prohibitions are clear. ... [T]he statute must
provide ‘fair notice’ so that its prohibitions may be avoided by those who wish to do so.” Service
Employees Int’l Union v. City of Houston, 595 F.3d 588, 596-97 (5th Cir. 2010) (citing Grayned
v. City of Rockford, 408 U.S. 104, 110-12 (1972)). See also Webb v. Lake Mills Community
School Dist., 344 F.Supp. 791 (D.C. lowa 1972) (citing cases for the principle that “no person
shall be punished for conduct unless such conduct has been proscribed in clear and precise terms.
This is especially true when the conduct involves First Amendment rights ....” (citations

omitted)). The City admits that the Ordinance is a restriction on speech. PX6 at 32. However, at

recommendation has no such qualification.
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the second protest hearing, the City took the position that “this is not the forum for that. We
don’t think that the First Amendment issues are part of this hearing process.” JEX20 at 42 (Doc.
31-1at 111).

Gregory’s email was tailored to comply with the Ordinance. The communication even
included an acknowledgement of the Ordinance; it was drafted assuming that the Ordinance’s
language provided the constitutionally required “fair notice.” But the City has sanctioned Texas
Disposal based on an interpretation of the Ordinance that extends beyond its actual words.

The Ordinance’s language is not ambiguous as applied to the facts here. However, if the
Ordinance is considered ambiguous, “ambiguous statutory language should be construed to avoid
serious constitutional doubts.” United States v. Stevens, 559 U.S. 460, 130 S.Ct. 1577, 1592-93
(2010) (brackets omitted). A court may impose a limiting construction on a statute or ordinance
if it is susceptible to such a construction. Id. A court is bound to consider whether a
construction of an ordinance is fairly possible that would avoid constitutional questions. See,
e.g., Stenberg v. Carhart, 530 U.S. 914, 996 (2000).

It is a “time-honored canon of constitutional adjudication” that courts “ought not to pass
on questions of constitutionality ... unless such adjudication is unavoidable.” City of Cleburne v.
Cleburne Living Center, 473 U.S. 432, 438 n.1 (1985); Spector Motor Service v. McLaughlin,
323 U.S. 101, 105 (1944). Constitutional questions thus should be avoided when there are non-
constitutional grounds for decision in a case. Here, that canon can be followed by simply
interpreting the Ordinance’s plain language and concluding that Gregory’s email did not violate
the Ordinance, both because it was not a prohibited “representation” and because Texas Disposal

was not a “respondent” to the MRF RFP, and thus was not subject to the Ordinance.
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B. The Ordinance violates the First Amendment if applied to TDS’s speech.

Gregory’s email was a communication entitled to full protection under the First
Amendment. The right to petition the government is a fundamental constitutional right. See,
e.g., McDonald v. Smith, 472 U.S. 479 (1985). Speech discussing government policy and
decisions is the essence of protected political speech. See, e.g., Buckley v. American
Constitutional Law Foundation, 525 U.S. 182 (1999). Communication with executive officials
regarding a particular project is core political speech entitled to the highest level of constitutional
protection, and infringements upon that speech will be strictly scrutinized. See, e.g., Meyer v.
Grant, 486 U.S. 414 (1988). Political speech is fully protected under the First Amendment, even
if the speaker is an entity ultimately motivated by commercial gain, such as a corporation.
Citizens United v. Federal Election Commission, 558 U.S. 310 (2010).

As applied by the City here, the Ordinance is a content-based restriction on speech.
“Respondents” are forbidden from communicating outside public meetings with elected and
other City officials regarding any pending responses to City solicitations. Thus, the Ordinance
restricts some speech more than other speech, and determines which speech to restrict based on
the content of that speech. Under the City’s interpretation, the Ordinance would restrict all
speech related in subject matter to any pending RFP, as well as all speech critical of any
“respondent,” even if the criticism is not aimed at that respondent’s “response.” This is an even
more sweeping content-based restriction.

Further, it appears that the City considered Greenstar’s speech in favor of amending its
existing contract during the no-contact period to be allowable, but considered Texas Disposal’s

speech against amending the Greenstar contract to be prohibited. This is not only a content-

based speech restriction, but a restriction based on the viewpoint being expressed by the speaker.
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When a speech restriction is triggered by reference to the perspective being voiced and not just
the general subject matter, the restriction is viewpoint-based. Rosenberger v. Rector & Visitors
of Univ. of Virginia, 515 U.S. 819, 831 (1995).

Content-based speech regulations are presumptively invalid. See, e.g., Citizens United,
supra; Davenport v. Washington Educ. Ass’n, 127 S.Ct. 2371 (2007); R.A.V. v. St. Paul, 505 U.S.
377 (1992). Such regulations are constitutional only if they pass the “strict scrutiny” test — the
government must show the existence of a compelling interest and that the regulation is narrowly
tailored to advance that interest. See, e.g., Buckley v. Valeo, 424 U.S. 1 (1976). “Viewpoint
discrimination is an egregious form of content discrimination. Viewpoint-based restrictions
receive even more critical judicial treatment” than content-based restrictions. Mesa v. White, 197
F.3d 1041, 1047 (10th Cir. 1999). When a speech prohibition is based on viewpoint rather than
general content, “the violation of the First Amendment is all the more blatant.” Morgan v.
Swanson, 659 F.3d 359, 402 (5th Cir. 2011) (quoting Rosenberger, 515 U.S. at 829)).

The Ordinance, as interpreted and applied by the City, is not narrowly tailored to serve a
compelling interest. The Ordinance itself recites that its purposes are to “provide the most fair,
equitable, and competitive process possible” to choose vendors, and to “further compliance with
State law procurement requirements.” § 2-7-102(A). While these are important state interests, a
ban on speaking to elected officials (except for brief comments at public meetings) is not
narrowly tailored to serve those interests. Many alternative methods, not involving speech bans,
are available to maintain fair and competitive procurement processes.

The City has argued that Texas Disposal “is absolutely entitled to express themselves
relative to the issues, but they are not entitled to do both that and be responders to an RFP.”

JEX20 at 57 (Doc. 31-1 at 126). If the City maintains that responding to a City RFP is a
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voluntary waiver of First Amendment rights, any such waiver must be narrowly construed, and
the government must show that the waiver — including its extent — was done knowingly,
intelligently, and with sufficient awareness of relevant circumstances and likely consequences.
See, e.g., Legal Aid Society v. City of New York, 114 F.Supp.2d 204, 226 (S.D.N.Y. 2000) (citing
cases). Given the Ordinance’s language, a respondent is not aware the City believes the
Ordinance is waiver not only of the right to speak about the RFP, but also about any topic related
to the RFP or any potential RFP respondent.

The City’s overly broad interpretation, untethered to the Ordinance’s actual language, has
had a significant deleterious effect on Texas Disposal, and on the City’s ability to solicit effective
competitive bids. Bob Gregory testified that Texas Disposal declined to bid on at least three City
solicitations due to fear of being assessed another violation of the Ordinance. PX8 at 113-14.
Texas Disposal not only has ongoing waste and recycling contracts with the City that require
communications with City employees other than the authorized contact person; TDS also is an
active participant in ongoing dialog regarding public policy on waste and recycling issues. The
City’s interpretation of the Ordinance has created uncertainty as to Texas Disposal’s ability to
exercise its First Amendment right to discuss policy with City policymakers during the no-
contact period for RFPs to which it has responded. City staff has stated that the Ordinance does
not apply to communications regarding ongoing contracts, JEX20 at 40 (Doc. 31-1 at 109), but
the Ordinance had no such specific exception, and the staff’s broad interpretation of what

constitutes a prohibited “representation” has chilled Texas Disposal’s speech.
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CONCLUSION AND PRAYER

Given the threat of debarment, coupled with the City’s overly broad interpretation of the
Ordinance, Texas Disposal has brought this lawsuit to remove the unjustified disqualification
from its record, and to achieve greater clarity as to the conduct prohibited by the Ordinance.

Plaintiffs pray that this Court enter judgment in their favor declaring that they did not
violate the Ordinance, and/or that the Ordinance as applied violates Plaintiffs’ First Amendment
rights in violation of 28 U.S.C. § 1983, and grant Plaintiffs all further relief to which they may

show themselves entitled.
Respectfully submitted,

[s/ James A. Hemphill

James A. Hemphill

State Bar No. 00787674

Graves Dougherty Hearon & Moody, P.C.
401 Congress Avenue, Suite 2200

Austin, TX 78701

(512) 480-5762

(512) 536-9907 (fax)
jhemphill@gdhm.com

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of this document was served via CM/ECG and via
email on the 10th day of May, 2013, to counsel of record for Defendants:

Lynn E. Carter

Assistant City Attorney

State Bar No. 039259990

City of Austin Law Department
301 W. 2nd St.

P.O. Box 1546

Austin, TX 78767

(512) 974-2171

(512) 974-1311 (fax)
lynn.carter@austintexas.gov

/s/ James A. Hemphill
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I NC. and TEXAS DI SPOSAL
SYSTEMS LANDFI LL, I NC. ,
Plaintiffs,
VS. CASE NO. A-11-CV-1070-LY
CITY OF AUSTIN, TEXAS, and
BYRON JOHNSON, in his
of ficial capacity,
Def endant s.
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ORAL DEPCSI TI ON OF BYRON JOHNSQN, produced
as a witness at the instance of the Plaintiffs and duly
sworn, was taken in the above-styled and nunbered cause
on the 19th day of April, 2013, from9:45 a.m to
3:59 p.m, before KIMBERLY G KEEPER, Certified
Shorthand Reporter in and for the State of Texas,
reported by machi ne shorthand, at Austin City Hall, 301
West 2nd Street, Austin, Texas 78701 pursuant to the
Federal Rules of G vil Procedure and that the deposition

shall be read and signed under penalties of perjury.
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APPEARANCES

FOR THE PLAI NTI FFS:

MR JAMES A, HEMPHI LL

GRAVE DOUGHERTY HEARON & MOODY, P.C.
401 Congress Avenue, Suite 2200
Austin, Texas 78701

512-480- 5762/ 512-536-9907 (fax)

j hemphi I | @dhm com

FOR THE DEFENDANTS:

M5. LYNN E. CARTER

M5. BEVERLY WEST

ASSI STANT CI TY ATTORNEY

301 West 2nd Street

P. 0. Box 1546

Austin, Texas 78701
512-974-2171/512-974- 1311 (fax)
| ynn. cart er @usti nt exas. gov

ALSO PRESENT:

M. Gary New on
M. Adam G egory
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E-Mails 1/21/10, Subject: No Contact
Di squalification - Treat as Confidenti al
Material - re RFP 1500 RDROOOS5 - reply
(Confidential)-reply
B 34

Menmor andum 1/ 27/ 10 to Mayor and City
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O 40
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L. 41
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appeal hearings
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K ' d to conpete for MRF proposal”
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From Goode

2. e 86
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2 90
Letter 5/12/10 to Henphill From G ace

2D 92
E-Mail 5/20/10, Subject: TDS protest
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O ficer by Wbb

2 96
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Menbers From Johnson
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BYRON JCOHNSON,
havi ng been first duly sworn, testified as foll ows:
EXAM NATI ON
QUESTI ONS BY MR, HEMPHI LL:
Q Good norning, M. Johnson
A Good norning, sir.
Q | know that -- that you've given at |east one

deposition before, so | know you' re sonewhat famliar
with the process, but | just wanted to give you a couple
of rem nders.

Because the court reporter is taking down
everything we say, it's inportant that you try to wait
until 1I'mdone with ny question until you answer and
"Il do nmy very best to wait until you are done wth
your answer before | ask another question. All right?

A Ckay.

Q And it's also inportant, again because the
court reporter is taking this down, that questions be
answered, if they're yes or no questions, with a yes or
no rather than a nod or shake of the head or uh-huh or

huh-uh. Al right?

A Ckay.
Q And if for any reason you need a break during
t he deposition, et me know and we'll be glad to

accommodate you. Al right?
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Page 16

that report directly to nme in the chain of comand.
They report to a manager or a deputy.

Q So they would report indirectly to you through
t he chain of command.

A. Yes, sSir.

Q Fai r enough.

(Deposition Exhibit No. 3 marked)

Q (By M. Henphill) Exhibit 3 to your deposition
iIs an e-mail chain from Cctober of 2009 regarding the
MRF RFP, and the first e-mail that | have a question
about is -- | guess since we have doubl e-si ded pages,
here it's the third page. It's an e-mail from

M. Rivers to you --

A |'"'msorry, | don't have anything from Cctober
t he 9th.

Q " msorry, QOctober 28th, 2009.

A Ckay.

Q And sone of it's from Cctober 27th as well.

A kay.

Q There is an e-mail on the third page from Roy
Ri vers to you October 27th, 2009 at the bottom of the
third page. Are you with ne on that?

A Ckay.

Q And M. Rivers says, "Any suggestions on

| anguage to excl ude governnental agencies and what woul d
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be required in place of the bonds?" Do you see that?
M5. CARTER (Indicating). You're on

Page 4 of 5?

Q (By M. Henmphill) That's what it says, yes.

A (kay, okay. | was looking at 3 of 5. Ckay, 4
of 5.

Q Uh- huh

A kay. Yes, | do.

Q And then above that you see your response to
M. Rivers where you say, "Alittle confused on this.
Is the intent of the commttee to discourage (or
excl ude) governnent agencies fromresponding? O from
participating in the contract?" Do you see that?

A | do.

Q Do you recall anything about the discussion
bet ween you and M. Rivers regarding any potenti al
di scouragenent or exclusion of governnment agencies from
respondi ng?

A No, | sure don't.

Q Ckay. And then if you |l ook at what says Page 3
of 5 at the top, there is an e-mail from
M. Snythe-Macaulay to M. Rivers and others to which
you are copied on. M. Snythe-Macaul ay was the -- |
believe his title was project manager of the

singl e-stream MRF RFP process; is that correct?
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A The official title, 1'mnot aware of what his
official title was.

Q He was kind of heading up the effort; is that
fair to say?

A Yes, sir.

Q kay. And M. Snythe-Macaul ay says, "W don't
want to exclude Governnental agencies; we want to nake
it easy for themto respond. Renenber the Cty of
Austin is responding to this RFP." Do you see that?

A | do.

Q Now, tell nme what discussions around this tine

frame before the MRF RFP was issued you renenber, if

any, about the -- the concept of the Gty responding to
the RFP
A | really wasn't party to many of the

di scussi ons.

Q Do you renenber being a party to any of thenf

A Prior to that, yes.

Q Ckay. Wiat -- what do you renenber?

A Oiginally you woul d have to go back to the
sponsor of this was the current Solid Waste director at
that tinme, which was WIlIlie Rhodes.

Q Uh- huh

A And WIllie Rhodes at that tinme requested that

he wanted to have a solicitation done to do a
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(I ndi cating).
A. The re |ine?

Q O the -- yes, or the subject line. It's --

it's -- actually it's the subject |ine.
A Ckay.
Q It says Subject.
A Yes, it would appear to be the sane.
Q Gkay. Thank you

(Deposition Exhibit No. 7 marked)
Q (By M. Hemphill) Exhibit 7 to your deposition
is an e-mail exchange anpbng several persons that
I ncl udes an exchange between you and M. Goode on
January 21st, 2010. Do you see that?
A. Yes, sir.
Q And in an e-mail fromyou to M. Goode dated
11/ 26, on that date you are asking M. Goode, "Do we
want to send both of the Disqualifications out the sane
day, or go ahead and send one out that is approved?" Do
you see that?
A | do, but the date is a January 21st.
Q If I didn't say January 21st, let the record
reflect that it is indeed January 21st. Thank you.
And then M. Goode responds, "Get the 1st
one out ASAP. Followed up quickly with the next one.”

Correct?
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A. Yes, sir.

Q Do you recall communicating with M. Goode
about how or when to send out the TDS notice of
di squalification?

A | don't recall this.

Q Do you recall or know why you woul d be
comuni cating with M. Goode on this topic?

A | don't recall, it's been too |ong.

Q And ny understanding is that you had no --
wel |, strike that.

My understanding is that you had -- that

M. Goode was not in the -- in the chain of command t hat
you were in; is that correct?

A That's correct.

Q Now, you refer inthis e-mail to -- to one that
is approved. Do you see that?

A Yes.

Q Okay. What do you recall about the process by
whi ch the TDS disqualification was approved?

A TD -- TDS's in particular in that regard?

Q Yes, that's ny first question

A There woul d have been, as | said earlier,
the -- Robert Goode had submtted it to the Law
Departnent directly --

Q Uh- huh
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A -- instead of to the procurenent office and it
was under review by the Law Departnment. So the Law
Departnent was review ng the issue wwth M. Goode before
it would be comng to us.

Q Okay. And so who -- who is -- is it safe to
say that to your recollection it was the Law Depart nent
that was doing the approval that's referred to in
Exhibit 77?

A Yes, sir.

Q kay. And did you have any di scussions
regardi ng that approval wth anyone who wasn't a | awyer
or that did not involve the seeking or repetition of
| egal advice?

A Yes.

Q Okay. Wio do you recall having such
di scussi ons with?

A | woul d have advised Roy R vers that he needed
to check with the Law Departnent, and if one of the two
di squalifications, the letter was final, that he was to
go ahead and continue with his process.

Q Any ot her such di scussions with anyone el se
that you recall?

A None that | can renenber.

Q Now, the -- the -- M. Rivers' letter, which is

dated the sane day as we saw Exhibit 7, which is
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MR, HEMPHI LL: Yes.

M5. CARTER -- the above |isted.

MR. HEMPHI LL: Right, right. And it's
t hat paragraph and the foll ow ng paragraph. And
frankly, to be fair, since this is referring to
G eenstar's conmuni cation --

M5. CARTER:  Uh- huh.

MR. HEMPHI LL: ~-- |'Ill give you a copy of
that as well. We'Il mark that as exhibit -- exhibit --

(Deposition Exhibit No. 17 marked)

MR. HEMPHI LL: -- Exhibit 17.

M5. CARTER Let's go take a break.

MR. HEMPHI LL: You want to take a break,
and |'mgoing to give you a chance to | ook at that al so
and see if there's anything in there that you think is
off limts.

M5. CARTER  Ckay.

THE COURT REPORTER: We're off.

(Break from11:38 a.m to 12:04 p.m)

THE COURT REPORTER: |t's 12:04.

Q (By M. Henphill) M. Johnson, before we took
our break we were | ooking at a couple of paragraphs on
Exhibit 15 to your deposition, and in particular they

were the two paragraphs in -- right around the m ddl e of

the page, one starting "An exam nation of the
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communi cati on" and one starting "In ny opinion'. Are
you with ne on those?
A Yes, sir.
Q Okay. And ny question -- if you can answer it
generally that's fine, and if you can't we'll go through
it phrase by phrase, but in general are the -- is the

anal ysis set forth in those two paragraphs by M. Akers
sonet hi ng that was consi dered and accepted by you in
your role as purchasing officer and ultimte

determ nater of whether there had been an anti-| obbying
viol ati on?

M5. CARTER: And |'m going to object on
the basis of calls for |egal conclusion and invades the
del i berative process privilege. To the extent you can
testify as to the general basis of your decision in
reference to this or just your own recollection, then
you can do that. But we're not going to go point by
point. You can answer if you understand ny
I nstructions.

Q (By M. Henphill) Okay. Well, in |light of
that instruction, let ne ask it a different way then.
Ckay? So strike the question that's on the table and
|'ve got a new question for you.

The first sentence of the paragraph on

Page 3 of Exhibit 15 that starts, "An exam nation of the
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communi cati on of Decenber 15th, 2009," says, "leads
quickly to a conclusion that factors 4 through 6" --
referred to above -- "are not present - there is no

di scussion of withdrawal of the solicitation, rejection
of responses, or a conplaint about a solicitation.”
| s that consistent with your rationale for

your ultinmate recommendati on that G eenstar's protest be

al | owed?
A No.
Q It is not.
A. Correct.
Q kay. Is it inconsistent wth your

recommendat i on?
A Yes.
Q kay. How so?
THE W TNESS: The general question you
ask?
M5. CARTER  Yeah, you can answer it.
A In general, ny response here, Exhibit 16 --
Q (By M. Henphill) Unh-huh
A -- where we found that it was not going to be

disqualified, if you would [ ook at Exhibit 15 --

Q Uh- huh
A -- and you would | ook at Page 2 --
Q Uh- huh
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A -- and you woul d | ook at the bottom paragraph.

Q Uh- huh.

A That paragraph there was the basis of the
determ nation that | had in regards to it, and that
was -- and based upon review with the Law Departnent and
provi ding | egal assistance was that that factual
information there and, as provided, the determ nation
was consistent with the --

THE WTNESS: Correct termis Anmerican Bar

Association? |Is that the correct -- ABA is it Anmerican
Bar Associ ation?

A The rules for -- that |awers conduct
t hensel ves, and in fact that was the basis of the
determ nation that | made, and henceforth, we put that
as one of the itens that should we | ook at revising the
ordi nance we would provide clarity. And again, when we
revised the ordinance, we provided clarity for that.

Q (By M. Hemphill) GCkay. Fair enough. Now,
let ne see if | can accurately sumari ze this situation
with Geenstar then as | understand your testinony. One
of M. Akers' conclusions set forth in Exhibit 15 1is
that Greenstar had not nade a prohi bited conmuni cati ons
by sending a copy of its letter to the city attorney
because it was required by lawyer rules in general to

send such a copy to the city attorney; is that fair to
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say?

A. Yes, sir

Q And is it fair to say that that was your basis
as the decision-nmaker, the purchasing officer, to
recommend that the protest be uphel d?

A. Yes, sir

Q Now, M. Akers also in Exhibit 15 included his
anal ysis of whether or not the Greenstar letter was a
prohi bi ted communi cation or prohibited representation
under the anti-|obbying ordi nance separate and apart
fromthe issue of whether sending it to the city

attorney was inproper, correct?

A Yes.
Q kay.
A He provi ded (inaudible).
THE COURT REPORTER. |'msorry, he
provi ded - -

THE W TNESS: Additional information
Q (By M. Henmphill) And is it your testinony
t hat once you decided that sending it to the city
attorney wasn't a violation, you then didn't consider
the issue that M. -- the additional information that
M. Akers put in his opinion regarding whether or not it
was a prohi bited communi cation?

A. That's correct.
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Q kay. So it played that anal ysis, of whether
or not it was a prohibited comruni cati on, separate and
apart from comuni cation with your attorney, played not
part in your decision on the Greenstar protest; is that
fair to say?

A That is correct.

Q Okay. Would you agree that the anti-| obbying
or di nance shoul d be applied consistently by the GCty?

A Yes.

Q And are there any docunents or other witings
in which you have made cl ear that your acceptance of the
recommendati on of the hearing officer, M. Akers in the
Greenstar matter, was solely on the basis of his
anal ysi s regardi ng whether the contact with the City
attorney was proper or not?

M5. CARTER And I'll instruct you not to
answer in regard to any attorney-client comrunications
that are in witing.

Q (By M. Hemphill) And let ne nake a friendly
amendnment to ny question in |light of that objection,
because | didn't even think of that.

Did you make any conmuni cati ons that were
not to | awers that would be generally available to the
public or that woul d be open records in which you stated

that your acceptance of M. Akers' reconmendation with
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Q Did you, as purchasing officer, do any analysis
i ndependently of the |egal departnment as to whether it
was appropriate for Greenstar to negotiate its
singl e-streamcontract while the no contact was in
effect for the long-term contract?

A. No.

(Deposition Exhibit No. 21 nmarked)

Q (By M. Henphill) Exhibit 21 to your
deposition is an article fromln Fact Daily dated
February 19th, 2010, headline "G eenstar OK d to conpete
for MRF proposal”. Do you see that?

A Yes, sir.

Q And the first part of the article in genera
addresses your acceptance of M. Akers' recommendati on
that the protest be accepted, correct?

A. Yes. Affirnmed.

Q Okay. Now, the next to the | ast paragraph
begi ns by saying, "The conpany still faces a Council

heari ng on a proposed extension of its contract, set for

next Thursday." Do you see that?

A Yes, sir.

Q kay. And is that consistent with your genera
under st andi ng, that the Greenstar -- there was a counci l

I tem about somet hing regarding the G eenstar

singl e-stream contract ?
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| " mnot sure of the dates --
Ckay.
-- but --

> o >

Q Fair enough. And then in the | ast paragraph,

the first sentence says, "Geenstar's response to the

MRF request for proposal is a separate matter." Do you
see that?
A Yes, sir.
Q Do you have any reason to disagree with that?
A. No, sir.

(Deposition Exhibit No. 22 narked)

Q (By M. Henphill) Exhibit 22 to your
deposition is, the first two pages, an e-mail to
mayor -- excuse ne, a nmenorandumto Mayor and Counci |
from M. Goode dated February 24th, 2010 and the second
two pages an attachnent to that nmenorandumis anot her
menor andum from David Smth to M. Ot dated
February 23rd, 2010. Can you confirmthat?

A These woul d appear to be copies of those. |
can't tell for the conpl eteness or not.

Q Sur e.

A They' re not nunber ed.

Q And if you see on the first page of Exhibit 22,

in the second paragraph M. Goode references "David's

response". He says, "I have attached David's response".
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Do you see that?
A. Yes, sir.
Q And attached to Exhibit 22 is a nmenorandum from
M. Smth, correct?
A David Smth's response to the city manager is
sir.

of whet her

attached to the nmeno from Robert Goode, yes,

Q In your role as the ultimate arbiter

or not TDS violated the anti-|obbying ordi nance, did you

rely on the anal yses set forth in Exhibit 22 with regard

to the ques -- with regard to that question?
M5. CARTER. (bj ection, vague and
anmbi guous. You can answer.

A | don't quite understand the question.
Q (By M. Henphill) 111

guesti on.

Sur e, ask a different
Confined to M. Smth's nenorandumthat's the
third and fourth pages of Exhibit 22 --

A Ckay.

Q - -

opinion in this nmenorandum as to whet her or

did you understand M. Smth to
contract anendnent proposal should be consid
response to the -- the long-term MRF RFP for
the anti -1 obbyi ng ordi nance?

A Yes, sir, it would appear to be the
opinion fromthe city attorney's office.

Q And can you point nme to | anguage in

express an
not TDS' s
ered as a

pur poses of

| egal

this
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menor andum t hat you bel i eve reaches the concl usion that
TDS' s contract anmendnent proposal was a response to the
RFP for purposes of the anti-|obbying ordi nance.

M5. CARTER: (Qbject, the docunent speaks
for itself.

A. |'"'mnot an attorney, |I'mnot sure that | can
speak to the legal issues of it, but in general | think
the nmenorandumis whole and conplete as is.

Q (By M. Henphill) Okay. | want to nmake sure
that the record is clear on this. You relied on
M. Smith's nmeno, in part at |east, for your concl usion
that TDS viol ated the anti-| obbying ordi nance, correct?

A No, you asked whether this -- you asked a
di fferent questi on.

Q | did.

A You asked whether | | ooked at this to determ ne
if they were responding to the RFP

Q Correct.

A Now are you asking a different question?

Q Let me ask yet a different question then. D d
you rely on M. Smth's neno that's part of Exhibit 22
for a conclusion that TDS was a respondent to the RFP
for purposes of the anti-I| obbying ordi nance?

A Yes, sir.

Q kay. In the third paragraph of M. Smith's
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menor andum near the end there is a sentence that says,
"Despite TDS s denial, a careful reading shows that a
majority of that proposal is in fact a response to the
RFP." Do you see where it says that?

A. Yes, sSir.

Q | s that | anguage that you considered to be a
conclusion by M. Smth that TDS s contract anmendnent
proposal was a response to the RFP for purposes of the
anti - obbyi ng ordi nance?

A | think that's a question that | already
answered, that it is the conplete neno that's the
response.

Q "' m not asking about the conplete neno, |'m
aski ng about that sentence.

A The answer is | don't think it's just that
sent ence, no.

Q O her than that sentence that | just asked you
about and the item under No. 1 of Legal Conclusions and
Council's Options on M. Smth's nmeno, is there anything
else in this nenp that you understand is M. Smth's
conclusion that TDS was prohibited -- was -- was a
respondent to the long-term MRF RFP for purposes of the
anti -1 obbyi ng ordi nance?

M5. CARTER 1'mgoing to object; this is

harassi ng, that the docunent speaks for itself, and it's
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ridiculous to ask this witness to go through and anal yze
every word of a nmeno that speaks for itself.

Q (By M. Henphill) And this nmeno does not speak
for itself. It never once says anywhere in it that TDS
shoul d be considered a respondent for purposes of the
anti -1 obbyi ng ordi nance specifically, does it?

M5. CARTER. Well, and | object that
you're arguing wwth the witness. He's already testified
to that general subject matter and | -- you can nake
that argunent all day |ong you want to the Court, but
arguing with the witness about what's in the neno seens
to ne to be a pointless waste of tinme. And | realize |
can't argue about relevance, but | wll nmake this an
i ssue for attorneys' fees request for either side.

Q (By M. Henmphill) Does M. Smth's nmenorandum
once cite the definition of respondent contained in the
anti -1 obbyi ng ordi nance?

M5. CARTER:  Sane obj ecti on.

MR. HEMPHI LL: We'Ill take that to the

j udge.

M5. CARTER  You can go down this path if
you want, M. Henphill. | did not -- not instruct him
not to answer, | just made ny point, and if you want to

conti nue down this path, you may.

Q (By M. Henmphill) Can you answer ny question?
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A Wul d you rephrase it for ne just a little bit?

Q Sure. Does M. Smth's February 23rd, 2010
meno ever once quote or cite the definition of
respondent that's in the anti-I|obbying ordi nance?

M5. CARTER  Sane obj ecti on.

A It does not use the word respondent, which is
in the ordinance. It does reference the definition
where it tal ks about a person responding to a Gty
solicitation, which includes a bidder, quoter,
respondent or proposer and it does reference that part
of that definition in the neno.

Q (By M. Henphill) Where in the nmeno?

A In several places it -- it does.

Q And by reference, let nme just -- before | send
you | ooki ng through the nmeno, you said it references.
And what do you nean by "references", if it refers to
the sane general principles or it actually quotes the --
guotes the definition?

A It says in the third paragraph the majority of
the proposal is in fact a response to the RFP. So in
the definition it talks about a person responding to a
solicitation. There is the first reference of that
particular part of the definition. 1In the |egal
concl usi on, under No. 1 --

Q  Uh-huh.
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A -- second line, end of the second line, start
of the third line it says "are in fact a response to
that RFP."

Q Uh- huh

A Wul d appear to be at |east that piece of that
t here.

Q Ckay. So is there anything that you relied
upon for -- for your conclus -- your ultimte concl usion
that TDS's response to -- TDS s contract anendnent
proposal is a response to the RFP other than M. Smith's
| egal menorandunf

A Yes.

Q What? And don't tell nme what | awers told you,
but other than what's in M. Smth's nmenorandum

A At what point in tinme?

Q At the point in time when you nmade the ultinmate

deci sion to uphold M. Wbb's recommendati on.

A. The answer is all information that | had at
that tine --

Q Ckay.

A -- | woul d have revi ewed.

Q Okay. And |'mjust now tal king about the
determ nation that TDS was a -- was a respondent.
First of all, I'mmaking an assunption.

Let ne ask you this question: D d you nake that
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determ nation as part of your decision to accept
M. Webb's recommendati on regardi ng TDS?

A The answer is no.

Q Okay. Wio did nmake that determ nation that
TDS - -

A On advice by the | egal departnent, it had
al ready been det erm ned.

Q Fair enough. That's what | was trying to get
at .

(Deposition Exhibit No. 23 nmarked)

Q (By M. Henphill) Exhibit 23 to your
deposition is an In Fact Daily article dated
February 26, 2010. Do you see that?

A. Yes, sir.

Q Now, your nane appears naybe six, seven |ines
down where it says: Purchasing Oficer Byron Johnson
told In Fact Daily that the Cty still considers --
considers Texas Disposal System (TDS) to be in violation
of the city's anti-Ilobbying ordinance. Do you see that?

A Yes, sir.

Q Now, first of all, were you accurate -- was
your position accurately reflected in this article?

A "' mnot sure of the context of which the
gquestion woul d have cone up, but the answer is in

general it would appear to be a fair assessnent.

https://ww. ny. pdf-it.conm i depos/
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February of 2010 to tell In Fact Daily what the Gty's
position was.

A Wll, | don't knowthat | told the Cty that.
They m ght have got that from any other kind of
di scussion. | don't know where they woul d have
necessarily gotten that information. They did attend
t he heari ngs.

Q And -- and I'mjust -- well, it's not
I nportant.

(Deposition Exhibit No. 24 marked)

Q (By M. Hemphill) Exhibit 24 is a letter from
the Law Departnent signed by Cary Grace on May 12t h,
2010. Are you famliar with this letter?

A I n general.

Q Okay. You will see that in the paragraph --
the first paragraph under the word First on the first
page - -

A Ckay.

Q -- Ms. Grace says about four lines down, "It is
the City's position that the appeal hearing was nerely
stopped, and leaves in tact the Purchasing Oficer's
finding that TDS had viol ated the anti-| obbying
ordi nance by sending the e-nmail dated Decenber 8th, 2009

with attached docunmentation.”™ Do you see that?

https://ww. ny. pdf-it.conm i depos/
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Q First question: |s that consistent with your
understandi ng of the result of the first appeal hearing

in the TDS case?

A No.
Q How is it not consistent?
A | -- 1 had not been requested to nake a finding

at that point.

Q So you would agree that you had not -- at this
poi nt had not made a finding that TDS had viol ated the
anti -1 obbyi ng ordi nance, correct?

A Yes, sir.

Q Okay. Now, | don't nean to limt this -- limt
my question to the follow ng sentence but I'mgoing to
point the foll ow ng sentence out to you in particul ar,
and |'mtal king about a sentence on the back of -- of
Exhi bit 24 under the word Second, and it's a sentence
that begins three lines down in that first paragraph.
And it says, "Portions of that proposed anendnent are
for new services not covered by the existing contract,
and in fact are services that are outlined in the
General Scope of Services for RFP Nunmber RDR0O005. Those
portions of the proposed anendnent are in fact a
response to that RFP." Do you see that?

A Yes, sir.

Q kay. D d you consider that sentence or this

https://ww. ny. pdf-it.conm i depos/
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Q And was anything he told you on the phone
I nconsi stent with that?

A No, sir.

Q Okay. | see on the front of Exhibit 25 there
iIs an e-mail indicating that you' re asking Ms. Castro to
send to people in the Law Departnent for advice,
correct?

A Yes, sir.

Q kay. Wiat role, if any, did you play in the
decision to not have M. Akers be the hearing officer
for the second TDS protest hearing?

A | took the information fromthe |aw office and
then passed it on to Carolyn Castro and then we went
forward at that tine.

Q kay. And | guess who was the -- |let ne ask
this: Wen you say "we went forward at that tinme," what
did you do then, going forward?

A W decided to select a -- a separate hearings
of ficer.

Q And when you say "we", was that you and
Ms. Castro made that decision?

A That was the Gty of Austin based upon the
advice fromthe | egal departnent.

Q And | don't want to know what the advice from

the | egal departnment was, | just want to know if there

https://ww. ny. pdf-it.conm i depos/
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was anyone involved in making that decision that wasn't

a | awyer.

A No.

Q Sois it fair to summarize by saying that after
M. Akers sent the e-mail, you had it forwarded to the

| egal departnent, the |egal departnent gave input, and
based on that input the decision was nmade to have
soneone other than M. Akers be the hearing officer; is

that fair?

A. Based upon the advice fromthe Law Departnent.
Q Ri ght .

A Correct.

Q Ckay.

(Deposition Exhibit No. 26 nmarked)

Q (By M. Henphill) Exhibit 26 to your
deposition is the Decision of the Independent Hearing
Oficer, M. Wbb, with regard to the TDS
di squalification protest, correct?

A Yes, it would appear to be.

(Deposition Exhibit No. 27 marked)

Q (By M. Henphill) And exhibit --

MR HEMPHI LL: I'msorry, | wote on your
copy of the exhibit.

Q (By M. Henphill) Johnson Exhibit 27 is a

menor andum from you to the mayor and council nenbers

https://ww. ny. pdf-it.conm i depos/
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response?
A Correct.
Q |"mgoing to attenpt to -- to give you ny

under st andi ng of your previous testinony, but |I'm not
trying to mscharacterize it, I'mtrying to clarify and
make sure | understand. So please listen closely and
let me know if I'm m scharacterizing anything, because |
absolutely do not intend to.

My under st andi ng of your previous
testinmony was that the determnation that TDS s contract
anendnment proposal should be considered as a response to
the long-termrecycling RFP was nade on advi ce of
counsel and not independently by you. Is that fair? |If

it's not, please tell ne.

A That's correct.
Q Ckay. As part of your decision to -- |I'm
sorry, I'mlooking for the right word. As part of your

decision to accept the recommendation of M. Wbb, did
you do any conpari son between M. Wbb's
reconmendation -- the content of M. Wbb's
recommendati on and the content of M. Akers'
recommendati on regardi ng G eenstar?

A. NoO.

Q Had M. Gregory in his Decenber 8th, 2009
e-mail to SWAC, M. Goode, M. -- Ms. WIIlianson and

https://ww. ny. pdf-it.conm i depos/
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Q And |'m-- and I'm-- | appreciate that, and
|"'mtrying to ask it so |I'mnot asking for specul ation.
| * m aski ng whet her you know any facts that |ead you to
bel i eve that he had a copy of the G eenstar RFP
response.

A There is a question | can answer is | have no
information that he had any facts that were in regards
to any -- anything in regards to a Greenstar proposal --

Q Fai r enough

A -- response.

Q Is it your position as purchasing officer that
the subject matter of the existing Geenstar contract
that was in existence in Decenber of 2009 was so
intertwined with the subject matter of the pendi ng RFP
that criticizing Geenstar with regard to the existing
contract anounted to criticismof Geenstar's RFP
response that had not yet been filed?

A Yes.

Q kay. Is it your understanding as the
purchasing officer that Greenstar was free to say
anything it wished to the Gty during the negotiation of
its short-termcontract about its short-term contract
wi t hout violating the anti-I|obbying ordi nance?

A | think that calls for a | egal opinion that

| really could not give a |legal opinion in regards to

https://ww. ny. pdf-it.conm i depos/
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Q kay. And you will see on the third page of
the exhibit that there are -- there is scoring for the
City of Austin?

A Yes, sir.

Q kay. And so woul d you have expected
M. Rivers and/or Ms. Mendez to have had copies of the
City's materials it submtted in connection with the
| ong-term singl e-stream MRF RFP?

A | don't know that | can answer that.

Q Al right. Do you know if you have ever not
accepted the recommendati on of a hearings officer with
regard to a protest to a notice of violation of the
anti - obbyi ng ordi nance?

A If |I understand the question, have | ever not
accepted a reconmendation fromthe hear -- independent
hearings officer in regards to how they saw an
anti -1 obbyi ng viol ati on.

Q Precisely.

A The answer is yes, | know the answer to that
guesti on.

Q And what is the answer to that question?

A | -- 1 know of none that | have not concurred
with their response in an anti-| obbying violation.

MR. HEMPHI LL: That's all we have. Thank

you for your tinme. W pass the wtness.

https://ww. ny. pdf-it.conm i depos/
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Altached is 3 draft of 0400 that inciudes Carol's updates 1 am currently working on. Did we decide to remove the
contract term and living wage & benefit from this document? Please forward any updates for this document lo me
and [ will post a final on Sharepoint.

Thanks,

Roy Rivers

Buyer

City of Austin
Purchasing Offica

124 W. 8th St., STE 308
Austin, TX 78701
Phone: 512-874-2596
Fax: 512-074-2383

From: Vance, Carol

Sent: Wednesday, October 28, 2009 2:35 PM

To: Rivers, Roy; Smythe-Macaulay, David; Parrish, Jules
Subject: RE: MRF Latters of credit, govt agendes

| have already rnade the change in the 0400 and sent it to Roy. The alternative (if there is one) for governmental
agencies for the bond would be included in the same item in the 0400.

From: Rivers, Roy

Sent: Wednesday, October 28, 2009 2:30 PM

To: Smythe-Macaulay, David; Parrish, Jules

Cc: Vance, Carol

Subject: RE: MRF Letters of credit, govt agencies

| agree.

Roy Rivers

Buyer |l

City of Austin

Purchasing Office

124 W. 8th §t., STE 308

Auslin, TX 78701

Phone: 512-974-2596

Fax: 512-974-2388

From: Smythe-Macaulay, David

Sent: Wednesday, October 28, 2003 2:24 PM
To: Parrish, Jules; Rivers, Roy

Cce: Vance, Caroli

Subject: RE: MRF Letters of credit, govt agencies

I believe it goes in the 0400 section with other bond and insurance requirements.
Thanks!

David Smythe-Macaulay

Please consider the environment before priating this amail.

10/28/2009

EXHIBIT NO.w2_

4-1943
K. KEEPER

TDS v. COA
A-11-CV-1-70-LY
COA 00490
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From: Parrish, Jules

Sent: Wednesday, October 28, 2009 2:19 PM

To: Smythe-Macaulay, David; Rivers, Roy

Cc: Vance, Carol

Subject: RE: MRF Letters of credit, govt agencies

Hi Folks.
Plgese lel me know what section lhis Tanguaga is going in so { can direct other information 1o that area,

Thanks,
Jules

From: Smythe-Macaulay, David .
Sent; Wed 10/28/2009 2:11 PM AWy - s
To: Rivers, Roy; Parrish, Jules oRd deped s o s
Cc: Viance, Cardly Johnson, Byron SO unA e T
Subject: RE: MRF

AR SRRV R RE-PRR ; LIETE RS L ) B S e RN ig st o 11 v

Roy, TRIBL st g vmrgs e 90 70 8

We don't want to exclude Governmental agencies; we want to make it easy for them
to respond. Remember the City of Austin is resgqnding.to_ this RFP.

I agree with Byron for a letter of credit, cashiers check or certified check (1 will find
out which one Is easier for the City from Jeff),..

Carol, please let us know your recommendation for a performance bond.
Thanks!
David Smythe-Macaulay:

Please consider the environment béfore printing this email,

From: Rivers, Roy
Sent; Wednesday, October 28, 2009 1:16 PM v ; -

To: Smythe-Macaulay, David; Parrish, Juia . . ,
Subject: FW: MRF

FYI,
ooRare s e QTGS - DG DIRG wee (R i oo
Roy Rivers

Buyer Il

City of Austin
Purchasing Office

124 W. 8th St., STE 308
Austin, TX 78701
Phone: 512-974-2596
Fax: 512-974-2388

From: Johnson, Byron

10282009

TDS v. COA
A-11-CV-1-70-LY
COA 00491
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Sent: Wednesday, October 28, 2009 11:10 AM
To: Rivers, Roy

Cc: Vance, Carol; Walsh, Mark

Subject: RE: MRF

A little confused on this. [s the inlent of the committee to discourage (or exclude)
government agencies [rom responding? Or from participating in the contract?

Ifis it to limit them in responding to the RFP, | think there is enough Isnguage in the RFP
that would preclude an agency from responding or at the very least disinterest them. | do
not think we address that issue in the RFP.

[f the intent is to limit agencies from participating in the contract, once awarded, then we
would leave that to discussions down the road once we are though this.

As to an altemnative to a bid bond, there would be irrevocable letter of eredit, cashiers check
or certified check.

Altematives to performance bonds? That would prabably be best answered by Carol and/or
attorney. -

Byron

Byron E. Johnson,C.P.M.

Purchasing Officer FASD

City of Austin Texas

512 974 2050

email Byron.Johnson@CLAUSTIN. TX. us

b% please consider the environment befare printing this e-mail or attachments

From: Rivers, Roy

Sent: Tuesday, October 27, 2009 4:34 PM
To: Johnsen, Byron

Ce: Vance, Carol

Subject: FW: MRF

Any suggestions on language to exclude governmental agencies and what would be required in
place of the bonds?

Roy Rivers

Buyer [l

City of Austin
Purchasing Office

124 W. 8th St., STE 308
Austin, TX 78701
Phone: 512-974-2596
Fax: 512-974-2388

From: Vance, Carol

Sent: Tuesday, October 27, 2009 1:14 PM

To: Parrish, Jules; Smythe-Macaulay, David; Rivers, Ray
C¢: Carnwell, Clark

Subject: MRF

TDS v. COA
A-11-CV-1-70-LY
COA 00492
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We also need lo discuss the appropriate options for Bonds for governmental agencies.
I think this would go in the bonds individual bond sections.

Roy, Is it necessary for us to do this in an RFP?

Carol V,ance: ,

' Sr. Risk Analyst

. City of A‘Ipstln. TX
phone: 512/074-3264
Tax;512/074-3491° -

1072872009

TDS v. COA
A-11-CV-1-70-LY
COA 00493
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From: i Roben

Tot SYHEE BN

Subjact: Re: No Contact Disqualtfication - Treat as Confidentia) Materfal - re RFP 1500 RDRODOS -reply (Confidential)-
reply

Dnte: Thursday, January 21, 2010 11:35:09 AM

Gat tha 1st one out ASAR. Followsd up quickly wilh the next one.

...............................................

From: Johnson, Byron

To: Goode, Robert

Sent: Thu Jan 21 11:26:52 2010
Subject: FW: No Contact Disqualification - Treat as Confidential Material - re RFP 1500 RDRO005-reply

(Confidential)-reply

Do we want o send both of the Disqualifications out the same day, or go shead and
send one out that is anproved?
Byren

Byron E. Johnson,C.P.M.

Purchasing Officer FASD

City of Austin Texas

512 974 2050

email Bymo.Jahnsen@CLAUSTINIX s

ﬁ% RS PSR tn avipanmiEl hefie annlicg B e-mal o sfbacivsenis

From: Kurtz, Tamara

Sent: Thursday, January 21, 2010 9:43 AM

To: Johnson, Byron

Ce: Walsh, Mark; Rivers, Roy; Fudge, Ridk

Subject: RE; No Contact Disqualification - Treat as Confidential Material - re RFP 1500 RDR0O0OS-reply
(Confidential)-reply

From: Johnson, Byron
Sent: Thursday, January 21, 2010 6:32 AM
Tos Kurtz, Tamara

gz.ghnscm

EXHIBIT NO. 2
4-943

EPER

TDS v. COA
A-11-CV-1070-LY
COA 001438




Case 1:11-cv-01070-LY Document 34-1 Filed 05/10/13 Page 41 of 43

InFact Daily

February 19, 2010

Greenstar OK’d to compete for MRF proposal

The City of Austin will allow Greenstar (Mid-America Recycling) to bid on the chance
to build a new Materials Recovery Facility (MRF).

Purchasing Officer Byron Johnson signaled the end of the appeals process with a
letter addressed to the Mayor and City Council Members on Thursday morning,
accepting a recommendation from hearings officer Monte Akers.

Akers had ruled that Greenstar should not be held in violation of the city’s anti-lobbying
ordinance for contacting City Attorney David Smith to notify him of their complaint
against competitor Texas Disposal Systems.

Greenstar was previously disqualified from bidding on a planned MRF because of an
allegation that it had violated Austin’s anti-lobbying ordinance.

“After a review of all of the pertinent information | have accepted the recommendation of
the Independent Hearing Officer and granted (Greenstar's) protest,” Johnson wrote.

The company still faces a Council hearing on a proposed extension of its contract, set
for next Thursday. That extension has been complicated by a proposal from Greenstar
competitor Texas Disposal Systems (TDS). TDS has asked the Council to reconsider
the Greenstar extension in light of TDS' promise to, among other things, handle Austin’s
recycling at no charge.

Greenstar's response to the MRF request for proposal is a separate matter. It can now
be considered along with at least six other bids submitted to the city. TDS did not submit
a bid but appealed directly to the City Council to enlarge a contract it already has with
the city.

ﬁo/ﬂ n507)
EXHIBIT NO A

-3

K. KEEPER

TDS0003412
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BYRON JOHNSON - April 19, 2013

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

TEXAS DISPOSAL SYSTEMS,
INC. and TEXAS DISPOSAL
SYSTEMS LANDFILL, INC.,
Plaintiffs,
NSt s CASE NO. A-11-CV-1070-LY
CITY OF AUSTIN, TEXAS, and
BYRON JOHNSON, in his
official capacity,
Defendants.

% % % % o Ok 2 X A %

R R R R R R R EE R AR SR EE R E R E R R EEEE S E S S S SRS SRS

REPORTER'S CERTIFICATION
ORAL DEPOSITION OF
BYRON JOHNSON
APRIL 19, 2013
VOLUME 1

R e R R R R R R R R A EEE R E R E R RN R R R R R LR SRR

I, KIMBERLY G. KEEPER, Certified Shorthand
Reporter in and for the State of Texas, hereby certify
to the following:

That the witness, BYRON JOHNSON, was duly
sworn by the officer and that the transcript of the oral
deposition is a true record of the testimony given by
the witness;

I further certify that pursuant to FRCP
Rule 30(f) (1) that the signature of the deponent:

XXX was requested by the deponent or a
party before the completion of the deposition and is to

be returned within 30 days from date of receipt of the

CRC for KEEPER COURT REPORTING
(512) 732-1805

5afc673d-7525-41f2-ac9d-ffe0db85d352
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BYRON JOHNSON - April 19, 2013

transcript. If returned, the attached Changes and
Signature Page contains any changes and the reasons
therefor;

was not requested by the deponent
or a party before the completion of the deposition.

I further certify that I am neither
counsel for, related to, nor employed by any of the
parties or attorneys to the action in which this
proceeding was taken. Further, I am not a relative or
employee of any attorney or record in this cause, nor am
I financially or otherwise interested in the outcome of

the action.

Subscribed and sworn to on this the 29th

day of April, 2013.

KIMBERLY G. KEEPER, TEXAS CSR No. 2162
Expiration Date: 12/31/13

Firm Registration No. 556

7800 North Mopac, Suite 120

Austin, Texas 78759

512-732-1805

CRC for KEEPER COURT REPORTING
(512) 732-1805

S5afe673d-7525-41£2-ac9d-££fe0db85d352
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EXHIBITS TO PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

Exhibit

Byron Johnson deposition excerpts (4/19/13) and exhibits 3, 7, & 21 thereto
Robert Goode deposition excerpts (4/17/13)

Howard Lazarus deposition excerpts (4/9/13) and exhibits 10 & 11 thereto
Bob Gedert deposition excerpts (4/29/13) and exhibit 9 thereto

Tammie Williamson deposition excerpts (4/10/13)

John Steiner deposition excerpts (4/18/13)

Bobby Gregory (individual) deposition excerpts (2/27/13)

Bobby Gregory (TDS corporate representative, vol. 1) deposition excerpts
(3/1/13)

27
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UNI TED STATES DI STRI CT COURT
VESTERN DI STRI CT OF TEXAS
AUSTI N DI VI SI ON

TEXAS DI SPOSAL SYSTEMS,
I NC. and TEXAS DI SPOSAL
SYSTEMS LANDFI LL, I NC. ,
Plaintiffs,
VS. CASE NO. A-11-CV-1070-LY
CITY OF AUSTIN, TEXAS, and
BYRON JOHNSON, in his
of ficial capacity,
Def endant s.

* % 3k X X F X F X ¥ F

kkhkkhkhhkkhkkhkkhkhhkkhkkhkkhkkhkhhkhkkhkkhkhhhkhkkhkhkhhkkhkkikhkhhkkhkikikkkkkk*k

ORAL AND VI DEOTAPED DEPOSI TI ON OF
ROBERT GOODE
APRI L 17, 2013
VOLUME 1

khkkhkkkhhkkhhkkhhkkhhkhhkhhkkhhkkhkhkkhkhkkhkhkkhkhkkhkhkkhkhkhkhkhkihkihkikkikki*x

ORAL AND VI DEOTAPED DEPQGSI TI ON OF ROBERT
GOODE, produced as a witness at the instance of the
Plaintiffs and duly sworn, was taken in the above-styled
and nunbered cause on the 17th day of April, 2013, from
9:38 aam to 5:05 p.m, before KIMBERLY G KEEPER
Certified Shorthand Reporter in and for the State of
Texas, reported by machi ne shorthand, at Austin Cty
Hal |, 301 West 2nd Street, Austin, Texas 78701 pursuant
to the Federal Rules of Civil Procedure and that the

deposition shall be read and signed under penalties of

perjury.

TDS vs. City of Austin
Summary Judgment

Plaintiffs' Exhibit
PX-02
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APPEARANCES

FOR THE PLAI NTI FFS:

MR JAMES A, HEMPHI LL

GRAVE DOUGHERTY HEARON & MOODY, P.C.
401 Congress Avenue, Suite 2200
Austin, Texas 78701

512-480- 5762/ 512-536-9907 (fax)

j hemphi I | @dhm com

FOR THE DEFENDANTS:

M5. LYNN E. CARTER

M5. BEVERLY WEST

ASSI STANT CI TY ATTORNEYS

301 West 2nd Street

P. 0. Box 1546

Austin, Texas 78701
512-974-2171/512-974- 1311 (fax)
| ynn. cart er @usti nt exas. gov

ALSO PRESENT:

Bob G egory

Adam G egory

Gary Newt on

Mar k Wl fi ngton, Videographer

SSSS
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Page 3
| NDEX
PAGE
Appear anCesS. . . . ... 2
ROBERT GOODE
Exam nation by M. Henphill................ 8
Changes and Corrections........................ 201
Signature. .. ... 202
Reporter's Certificate......................... 203
EXH BI TS
NO. DESCRI PTI ON PAGE
e 21
Menmo 6/10/09 to COA Solid Waste Services
From R W Beck, Inc.
2 23
E-Mails, Subject: sws capital budget
R 27
Budget Highlights and Reducti ons
A 30
E-Mail s 6/4/ 09, Subject: Geenstar Meeting
D 31
E-Mails 10/ 6/ 09 Between Goode and Strayhorn
B o e 32
E-Mails 11/2/09, Subject: Geenstar tour
7S 35

E-Mails 11/10/09, Subject: G eenstar
contract with Austin
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Cty of Austin Non-Coll usion,
Non- Conflict of Interest, and
Anti - Lobbyi ng Affi davit

Page 4
EXH BI TS (cont' d)

NO. DESCRI PTI ON PAGE

S 43
E-Mails 11/10/09, Subject: Dennis tried
to return call

O 57
E-Mails, Subject: Touchi ng base

10, o 60
E-Mails, Subject: Robert CGedert, Solid
Waste Services Director appointnment and
Attached Menorandum

R 64
E-Mail 12/8/09 to Goode From Gedert,

Subj ect: GreenStar Contract Extension

L. 69
E-Mail, Subject: Decenber 9, 2009
Agenda ltem # 4.

I 76
E-Mail, Subject: Decenber 9, 2009
Agenda Item # 4.

L. 79
E-Mails, Subject: Director of Solid Waste
Services, Austin

S 85
E-Mail to Cole and McDonal d from Schaf er,

Subj ect: SWAC 1/13/10

1B, o 90
E-Mai |l 10/22/09 to Angoori, et al From
Snyt he- Macaul ay, Subject: MRFRFP:
| nportant Status Update

L7 100
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Page 5
EXH BI TS (cont' d)
NO. DESCRI PTI ON PAGE
I 115

Letter 1/21/10 to G egory fromRi vers and
Attached O di nance

1. 118
E-Mails, Subject: Decenber 9, 2009
Agenda Item # 4.

20, 118

2. 133
E-Mails 1/21/10, Subject: No Contact
Di squalification - Treat as Confidenti al
Material - re RFP 1500 RDROOO5 - reply
(Confidential)- reply

2 136
E-Mails 1/21/10, Subject: No Contact
Di squalification - Treat as Confidenti al
Material - re RFP 1500 RDROOO5 - reply
(Confidential)- reply

23 138
E-Mails 1/27/ 10, Subject: Meno to Mayor
and Council by Purchasing Ofice
re: Anti-Lobbying O dinance - Prohibited
Represent ati on

2. e e e 141
E-Mail 5/20/10 to Castro and Johnson
From Akers

2D 144
E-Mails 2/17/ 10, Subject: News flash

2. 146
E-Mail 2/9/10, Subject: TDS Contract
Amendnent Proposal

2 e e 149
E-Mails, Subject: TDS Proposal and
Attached Prelimnary Analysis
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Page 6
EXHI BI TS (cont' d)

NO. DESCRI PTI ON PAGE

28, e 156
E-Mails 2/17/10, Subject: TDS
Contract - reply

20, 159
Menor andum 2/ 24/ 10 to Mayor and Counci |
Fr om Goode

30, e 170
E-Mail 5/4/10 to Smith From Arnbrust

1 176
G eenstar Extension

S 178
E-Mail 3/16/10 to Goode and Lazarus From
Gedert wth attached In Fact Daily Article

B 181
E-Mails, Subject: MEDI A Call: In Fact
Daily re: Greenstar contract on Council
agenda, DEADLI NE TODAY!

. 185
E-Mail, 3/24/10 to Leffingwell, et al
From Gedert, Subject: Response to TDS neno

T 186
Meno 3/22/10 to Ot from Goode and
Cedert, Re: Response to the March 22nd
letter fromBob Gegory (TDS) to City
Counci |

3B 188
E-Mail, Subject: Decenber 9, 2009
Agenda Item # 4

K 192

Mermo 4/8/13 to Weis and Mel e From
Gedert re: AE Industrial dass 2,
Muni ci pal and Speci al Waste Di sposal
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Page 7
EXH BI TS (cont' d)
NO. DESCRI PTI ON PAGE
K 194
E-Mail 11/20/09 to Goode From WI | i anson,
Subj ect, MEDI A CALL: G eenstar contract
guestion
1 194

E-Mail 7/13/09 to Goode From W | i anson,
Subj ect: G eenstar Tonnage | nformation
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THE VI DEOGRAPHER: Today is April the
17th, 2013. The tine is 9:38. W are on the record.
ROBERT GOODE,
havi ng been first duly sworn, testified as foll ows:
EXAM NATI ON
QUESTI ONS BY MR HEMPHI LL:
Q Coul d you tell us your nane, please.
A Robert Goode.
Q And, M. Goode, ny nane is JimHenphill and |I'm
a |lawer for Texas Di sposal Systens and Texas Di sposal
Systens Landfill, and you understand we're here to take
your -- excuse nme -- deposition today in nmy clients'
case against the Cty of Austin and Byron Johnson in his

official capacity only as purchasing officer, correct?

A | do.

Q Have you had your deposition taken before, sir?

A | have.

Q Multiple tinmes?

A Yes.

Q You probably are famliar with the drill, but
we'll do the -- the typical refreshing your recollection

about sone of the ground rules here. The court reporter
i's taking down everything we say, so it's inportant that
we try not to talk at the sanme tinme. | wll do ny best

to wait until you're finished with your answer if you do
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over where private haul ers take waste?

A | don't -- | don't recall any of that
di scussi on.

Q Do you recall ever -- TDS ever raising that
possi bility during those discussions?

A | don't recall that.

Q Do you recall any discussions during the -- the

del i berations over the franchise ordi nance about whet her
or not the Gty could realize additional revenue by
taking for the Cty any of the business -- the waste
business that's currently in the hands of private
operators in Austin?

A That was never discussed.

Q Do you believe that TDS did anythi ng i nproper
wWith regard to its opposition to the 2008 haul ers
ordi nance proposal ?

A Absol utely not.

Q Now, the City also at one point in 2008 or 2009
had a study conm ssioned about building its owmn MRF;, is
that correct?

A Yes.

Q And it's fair to characterize that as the Gty
expl ored building a MRF, got sone consultants' i nput,
and then there was resistance to the idea of the City

building its own MRF and the Gty dropped that idea; is
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that a fair summary?

A Let me add, | think, sonething to that. Wen
cane in '08, that study was underway and there was
begi nni ng sone opposition, but the first thing | said --
well, not the first thing, that wasn't the first thing |
said when | entered the -- entered the job market -- was
that | didn't see that there was a naster plan or any
direction fromthe Council for us to do that. So | was
very concerned that we were entering this major
operation without any real direction that | could see

fromour policynmakers, the city council.

So | don't even -- | don't recall if it
was during the re -- the -- during that decision-nmaking
process that -- that there was a resistance that began
to be known in the comunity or it was -- or it was

after that, but it was ny intention at that point is to
stop that process and say, |I'mnot -- we're not noving
forward wth that operation w thout going to council and
seeing a full-blow master plan of what our operation
should ook Iike in the next five, 10, 15, 20 years. So
that's how -- that's how that process -- | engaged in it
when | entered -- when | began ny work here and why t hat
st opped.
Q And so tell ne your recollection about how

the -- how that whole project was term nated. Was
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Page 21

that -- was that your call or --

A Yes, sir.

Q Ckay. And was that project term nated when
M. Rhodes was the solid waste director?

A Yes, sir.

Q And did you -- and you had supervisory
authority over him correct?

A Yes, sir.

Q And you directed for that effort to stop?

A Yeah, what we ended up doing with that is
going -- using sone of RW Beck's work and saying isn't
there -- shouldn't we explore all our options rather
than the Cty building the MRF and operating it? So
that's what | directed Wllie to dois we -- we need to
have an effort to |l ook at what's the best path forward.
In light of the fact that we weren't going to have a
mast er plan done for quite sone tine, we still needed to
nove forward, but -- but what were the options. So
that's where the -- the single option of the Cty
buil ding a MRF was stopped and the eval uati on process of
what -- what's out there and what can we do
public-private partnership started at that point.

(Deposition Exhibit No. 1 marked)
Q (By M. Henphill) 1'm handing you what's

mar ked as Exhibit 1 to your deposition, and you had
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your understanding is?

A VWll, | think in part of their analysis, what
they were asked to do was what's the best avenue to
expl ore on options, what -- what -- what could we
determne that's available for the City to engage in,
whether it be a private-public partnership or a
privately owned MRF. And | think in their analysis
there, they were evaluating the wasteshed on what woul d
be available in this area and whether or not a private
operator would be able to operate within this region.
So | think they were | ooking at nore than just City of
Austin, they were probably |ooking at, well, what could
a private operator in partnership wwth the Gty, what's
their val ue proposition.

Q Was -- was it your understanding that any part
of what R W Beck was doing was -- was trying to
determ ne whether or not the Gty of Austin could in any
way exercise any type of control or influence over what
those other cities did with their recycling streanf

A No.

(Deposition Exhibit No. 2 marked)

Q (By M. Henphill) 1'm handing you what the
court reporter has marked as Exhibit 2 to your
deposition. And this is an e-mail chain fromJuly 12th

and July 13th of 2009 and the top e-mail is from Tamnm e
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WIllianmson to you. Do you see that?

A. Yes, sir.

Q And at that tine Ms. WIlianmson was in the
Solid Waste departnent, correct?

A Yes.

Q And as her signature indicates on Exhibit 2 she
was acting directory at that point, correct?

A Yes.

Q At that point M. Rhodes had gone to anot her
position, correct?

A Ri ght .

Q The bottome-mail fromM. Canally to you talks
about solid waste service has a planned 800, 000 dol | ar
capital appropriation - financed with debt - for work on
the existing recycling facility. They also have the
7.7 mllion for design, etc on the VMRF. Do you see
t hat ?

A Yes.

Q And what's your recollection about that --

those -- the 7.7 mllion for design, etc on the MRF.
What was -- what was going on there?
A That was still the leftover fromthe idea that

the Gty would build their own MRF.
Q And at that point that was still a possibility,

correct? In July of '09.
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A Slim but a possibility. | -- | gave ny
direction early on that | didn't think that was the
right way for the City to go, | thought a private-public
partnership or a privately owned was the best option,
but | didn't want to elimnate any option as an

assistant city manager. M direction is always, "You
bring nme data and options."

Q And when you -- and you've tal ked a bit about
public-private partnership for a MRF, so let's nake sure
that I'munderstanding that. |Is that a -- a situation
in which -- well, why don't you describe it in your own
words instead of ne trying to characterize it.

A Well, what the idea there -- the ideas could be
limtless, and that's what we wanted to do is to provide
anybody the opportunity to propose sonething. It could
be that a private vendor would build a MRF on our
property, it could be that we would be a partner in a
private operator to build a MRF 50-50 on their property
or property that they -- that they would purchase in
that effort. It could be any of the above. | nean, it
was really -- the idea of a private-public partnership
at that point was w de open. W just wanted to see what
the options were out there and wanted to keep it as

flexible as possible for the creativity of the private

sector.
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Q And would it be fair to characterize an
arrangenent by which a private conpany buil ds and
operates its own MRF and then contracts to take the
Cty's single-streamrecycling, wuld that be, as you
define it, a purely private arrangenent?

A | think -- yes, | think that would be -- we
| ooked at the options, there was a public-private,
there's private options, there was Cty-owned MRF
Those are the -- the universe, | suppose, of the
categories you would define them So | would define
that as a private option, yes.

Q Al right. And | think -- and tell nme if |I'm
m sunder st andi ng your testinony. | think what you --
what you testified to is that your personal preference
at the -- at the tinme that we're discussing, which is
summer/fall of '09, was either for a public-private
partnership or a private solution as opposed to a purely
City owned and operated MRF; is that correct?

A That's correct.

Q Can you explain why that you had that thought?

A At that -- at that point, renmenber I'mfairly
new to the Cty, ny evaluation of the operation that we
had at that point was |'mnot sure we could have handl ed
that. | nean, as the -- as the evaluation of that -- of

the publicly -- of the publicly-owned MRF was bl ow ng up
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and the costs were accelerating, and | just didn't feel
li ke that was the best. Many tinmes cities are not the
best innovators, and | didn't think that a public sector
built and operated MRF was -- at that point was going to
be the -- the best alternative for us as a City to
pursue. Again, leaving it open because | didn't want to
shut the door, but ny preference was clearly known --
was clearly communicated that | didn't think that was
going to be the right way.

That's why the process stopped. [If it
woul d have been -- if | would have said, "Boy, that's a
great idea," we wouldn't have stopped the -- that design
effort, we would have continued that through. So it was
obviously clear that wasn't the idea that | thought was
the best, that would flowto the top at the end.

(Deposition Exhibit No. 3 marked)

Q (By M. Henphill) And I'm show ng you what the
court reporter has marked as Exhibit 3 to your
deposition, and this is an excerpt froma proposed
budget for fiscal year '09 and 2010 dated August 19th,
2009. Do you see where |I'mreferring to that?

A Yes.

Q And that again refers to the $7.7 nmillion that
you characterized as |left over fromthe -- the previous

public MRF study?
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A Ri ght.
Q And is that -- was that funding that was
approved by council ?
A As a part of the budget process, council would
al ways approve all -- all the departnent's budget, yeah.

Q Okay. And so | guess ny question is you --
think that you said that one of your concerns about
the -- the Gty -- the proposal for a Gty built and
owned MRF was that you did not have council support for
that but the council did approve sone budget noney for
the study of that? How -- tell ne how that worked.

A Well, there is two ways that council gives
support; one is the budget process that's -- that -- you
know, they fly high during that process at the
general -- they can always dig down, but in nmany cases |
woul dn't say that council has full know edge of what all
the inner workings and the -- and the grand schenes in
t he budget process and | think it's our job as City
staff to bring anything like this -- this was a huge
proposal. This should have been a very big master plan
ki nd of discussion wth council that in ny know edge
never occurred. And so therefore, | wouldn't say that
council gave direction, "You go build your own MRF." |
don't think they ever gave that direction.

Q Fair enough. Now, is it fair to say that --
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well, et ne say this: Do you understand that the
di squalification of TDS for the alleged violation of the
anti -l obbyi ng act was in connection with an e-mail that
M. Gegory sent that addressed, at least in part, an
exi sting single-stream MRF contract with green --
between the City and G eenstar?

A Yes.

Q Okay. D d you play any part in the initia

execution of that single-streamcontract wwth G eenstar?

A. Huh. | don't recall what tinme that was. |If it
was, it was very early in ny tenure. | think it was
that when | cane on board that they were -- that the --
the single-stream had -- was | aunching, and of course we

had to have sone place to take the material, so | --
yeah, | do think that -- that that was done early in ny
tenure, so probably was done after | was here. So yes,
| guess for --

Q So you -- so you -- if it was done during your
tenure you woul d have --

A Absol ut el y.

Q -- had at | east sone supervisory authority over
it.

A Yes.

Q And is it fair to say that M. -- that was

under the direction of M. Rhodes?
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(Deposition Exhibit No. 4 marked)

THE WTNESS: Wile we're paused for just
a mnute --

MR, HEMPHI LL: Sure.

THE WTNESS: -- could sonebody get ne a
gl ass of water?

MR. HEMPHI LL: Absol utely.

M5. CARTER: |'m sorry.

(Di scussion off the witten record)

Q (By M. Henphill) Now, is it fair to say that
at sone point there was sone di scussi on about whether or
not the existing Geenstar single-streamrecycling
contract was a good deal for the Cty?

A Yes.

Q "' m handi ng you what's marked as Exhibit 4 to
your deposition, and this is an e-mail chain from
June 4th of '09 that includes you and Ms. WIIianson,
anong ot hers, correct?

A Yes.

Q And the subject is Geenstar Meeting.

A Yes.

Q In June of '09, was the City discussing the

potential renegotiation and/or extension of the
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Greenstar contract? |I'mjust trying to figure out when
t hat process started.
A It looks Iike -- | don't recall the exact date

it did happen. W obviously did try to renegotiate the
G eenstar contract, so |l don't -- | don't recall an
exact date, but yes, it did happen.

Q Can you -- by looking at the contents of
Exhibit 4, can you tell whether or not that was the -- |
see this is about Greenstar and neeting, but whether or
not the particular subject would have been potenti al

renegoti ati on and/ or extension?

A No, | can't tell. | think so, but | can't
tell.

Q Okay. Now, it is fair to say that at sone
point the City did start negot -- engaging in

negotiations wwth Geenstar for potential renegotiation
and/ or extension of its short-termcontract.

A Yes.

(Deposition Exhibit No. 5 marked)

Q (By M. Henphill) | have marked what | have
had marked as Exhibit 5 to your deposition an e-nail
chai n between you and Carol e Keeton Strayhorn in Cctober
of 2009. Do you see that?

A Yes.

Q And this e-mail appears to indicate that by
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Cctober -- early October of 2009 you were conmuni cating
with Greenstar about potential -- excuse ne --
renegotiation of the contract; is that fair to say?

A Yes.

Q Now, at the -- at the tinme that the negotiation
with Greenstar was ongoing in -- in QOctober of 2009, was
the City at the sanme tinme planning to issue an RFP for a
| ong-term singl e-streamrecycling contract?

A Wll, | don't renenber the dates exactly, but
that was around that sanme tine, yeah.

(Deposition Exhibit No. 6 marked)

Q (By M. Henphill) Exhibit 6 to your deposition
is an e-mail chain in Novenber of 2009 between you and
then Council Menber Shade. Do you see that?

A Yes.

Q And the bottome-mail, which is the first in
time, Ms. Shade is -- is asking whether the RFP for MRF
is still planning to be issued Novenber 9th and she says
she'd like to take Carole Strayhorn up on an offer to
tour Greenstar but she doesn't want to wait too |ong
given the fact G eenstar would |ikely be responding to
the RFP. Do you see that?

A. | see that.

Q Now, certainly it's safe to say, based on the

content of this e-mail, by early Novenber of 2009 there
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was a -- there had been a decision to issue an RFP for
| ong-term single-streamrecycling; is that fair?
A Yes.
Q kay. And that -- that RFP was going to be

I ssued around the sane tinme frane that the Gty was
tal king to Geenstar about potential contract
renegotiation, correct?

A Sanme tine frane.

Q And do you recall Council Menber Shade or
anyone else in this tinme frane, early Novenber of 2009,
expressi ng concern about speaking with G eenstar about
the short-termcontract after the RFP for the long-term
contract had been issued?

A ' mnot sure | understand the question. Could
you repeat that?

Q Sure. Inthe -- well, let nme rephrase it. In
the bottome-mail on Exhibit 6 --

A Uh- huh.

Q -- that Council Menber Shade is sending to you,
she says, in effect, if | wait too long to visit
Greenstar, it "may be too |late given the fact that
Greenstar would likely be responding to RFP." Do you
see that?

A Yes.

Q And do you understand that to be a concern over

https://ww. ny. pdf-it.conm i depos/




© 00 N o o0~ W N PP

O N R N I T N R e N N e e N N
aa A W N P O © 00 N O O b~ wWw N +—, O

Case 1:11-cv-01070-LY Document 34-2 Filed 05/10/13 Page 23 of 42

Page 36

A Yes.

Q Now, what do you recall about your neetings
with Ms. Strayhorn, if anything, regarding the potenti al
renegotiation of the Greenstar contract.

A Well, that's a broad question, what do |
recal .

Q Were your -- were your neetings regarding
potential renegotiation primarily with Ms. Strayhorn or
wi th soneone el se or do you recall?

A No, she was engaged, | think, in a | obbyist
format, so | think |I probably had | would guess two
meetings wth Geenstar folks and then Ms. Strayhorn got
engaged at sone point just for a |lobby -- so | probably
had one neeting wth her, maybe two, but it was other --
it was probably with the other group, too.

Q And is it fair to say that Ms. Strayhorn's
general pitch to you was that the Cty was better off
renegoti ati ng and extending Geen -- Greenstar's
contract than they would be not doing so?

A Say that again?

Q Sure. Was Ms. Strayhorn's general pitch to you
that it was a good idea for the City to renegoti ate and
extend Greenstar's short-termcontract?

A Yes. My | add sonething though? W -- we

approached G eenstar to renegoti ate because that --
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we -- we were -- it was pointed out quite frankly in the
nmedi a and other events that this wasn't a very good
contract wwth Greenstar, so we approached themw th sone
I deas about is there sonme way we can clarify a few

t hi ngs because there was sone anbiguities in the
contract; and so we would like to clarify sone things
and we also didn't think that the price was very good at
that point and would they be wlling to ook at a --

| ook at a price reduction.

At that point | think they cane back and
said yes, but only if we would extend a certain period.
| think their initial concept was three to five years,
and ny initial response was there is no way we're doing
that; we're not going to extend any -- any |ong period
of time. Al we were doing was a bridge contract to get
to the point where we would be able to operate a
public-private or a private MRF in the -- in the -- in
the -- in the region.

So | think she was probably, as G eenstar
woul d be, the | onger the contract woul d have been, the
better for them but we were unwlling to go even
consi der sone of the lengths that they initially
proposed. That wasn't the intent of us opening the --
the door of re -- of the renegotiation was for better

pricing, nore clarity in the contract and -- and to be
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able to have sone flexibility to extend it until we had
a |local MRF.

Q Ckay. And when you -- | think you used the
phrase a bridge contract or sonething --

A Uh- huh.

Q -- along that line? 1Is that fair?

A Yes, sir.

Q And what you're tal king about there is ensuring
that the City had a reliable nethod or a reliable place
to send its single-streamrecyclables until a contract
could be awarded with regard to a |ong-term
single-streamrecycling contract; is that fair to say?

A Yes, sir.

Q kay. And one of the -- is it fair to say that
one of the options that the City had at that point was
to take advantage of existing extensions of the existing
G eenstar contract w thout renegotiating, although that
woul d have nmade the -- the price terns the sane? |Is
that fair to say?

A Yes.

Q Did the Gty staff consider whether or not an
extension of the existing G eenstar contract under the
exten -- the contract's existing extension provisions
was favorable or not over an -- a renegotiation that

woul d change the rates but also m ght nake the contract
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di scussion -- and |I'msorry, strike that.
Was it just one neeting that you recall?
| don't recall how many tines we net.

Fair enough. M ght have been nore than one --

> O »F

Coul d have been.

Q kay. So tell nme what you recall about your
di scussions wwith M. Gegory in the tine frame of before
the single-stream MRF RFP was i ssued about the idea of a
singl e-stream | ong-term MRF project.

A Al right. M. Gegory was proposing that our
exi sting contract, our 30-year contract with TDS, could
be nodified and just add that operation to the existing
contract some way.

Q And did you voice any reaction to that proposa
at that tinme?

A. Yeah, | thought that -- and | think I
communi cated this to -- to M. Gegory at that time. |
t hought that the best value for the citizens of Austin
woul d al ways be a conpetitive process where you have
several vendors understanding that -- that -- that
they're conpeting agai nst each other and al so open up
the creativity of the private sector on solutions that
we may not have even thought of. So | thought it would
be best for the citizens, again for our custoners, to --

to go through a conpetitive process and | encouraged
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themto participate in that.

Q Do you recall having any opinion on --
regardl ess of its wisdom on whether it was consi stent
with the existing 30-year contract for the Cty and TDS
to have entered an anendnent to that contract to add

| ong-term singl e-stream MRF i ssues?

A Wll, | don't recall if | asked the Law
Departnent for that analysis or not. | just don't
remenber.

Q Do you renenber havi ng any personal opinion as

to whet her that woul d have been appropriate, rather --
whet her or not it was good policy, whether it would have
been al | owabl e.

A Yeah. | don't renenber on that exact. That --
t hat woul d have been, | think, a scope of services that
wasn't initially intended in that 30-year contract, so
it may have been a stretch; but we may have been able to
doit. | just don't recall the legal analysis if we --

if we | ooked at that or not.

Q And do you --

A So it was -- it was really -- let ne --

Q Sure.

A -- just conplete. If | |looked at it, | don't

remenber concl udi ng one way or the other fromthe | egal

office if it -- if it was viable or not. But we didn't
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do a lot of work there because of the process. | always
thought it was a better -- better process to conpete.

Q And do you have any understandi ng today as --
as to whether or not the existing 30-year contract would
al | ow an anendnent to enconpass such services?

A | don't know.

Q Now, what reaction do you have M. G egory
having to your discussions in this neeting or neetings
regardi ng your preference to go through the conpetitive
bi ddi ng process?

A. Vell, | think it was a very friendly neeting.
| think he thought that we had that option in the
contract and should pursue and it could pursue it. He
was encouragi ng us to head down that path, but it --
don't think there was an ani nosity what soever, | thought
It was a very good neeting on let's tal k about options
and we were both expressing our opinions at which way we
t hought it was best for the community to pursue, so |
t hought it ended very well.

Q And | believe you said that you encouraged
M. Gegory to -- to bid on that RFP?

A Absol utely.

Q And what do you recall his response was, if
any?

A |'"'msure he was going to bid.
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Q kay. Do you recall any discussion at that
nmeeting or any other neetings in that tine franme with
M. Gegory or any TDS representati ve about the existing

short-term Greenstar contract?

A | don't renenber if we had any conversations on
that or not. | don't renenber.
Q Do you recall whether or not TDS was one of the

parties or entities that took the position that the
exi sting Greenstar contract was not a good deal for the
Cty?

A. Sure, yes.

Q Fair to say that your perception was that TDS
was fairly vocal on that issue?

A Yes.

Q Did you believe that TDS did anything
i nproper -- and I'mtal king about the tinme frame before
the issuance of the long-termrecycling RFP. Ckay? Up
to that point do you believe that TDS did anything
i nproper with regard to expressing its opinions about
the Greenstar contract?

A No. There were -- there were -- there were a
| ot of concerns that were raised during that period that
| think were absolutely valid concerns. Now, | do -- |
do think there was sonme confusion on -- renenber this

was a short-termcontract. The best val ue we coul d
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get -- and we've seen this fromour negotiations for --
for the situation we have now with our two vendors; the
| onger the termyou have, the better contract you're
going to get.

And there was sone unfair conparisons |
believe with -- at that time with, well, |ook what sone
other city got. Wll, that's a 10 or 15-year contract.
It's |like conparing a 30-year nortgage with a five-year
nortgage; it's just not -- it's just not the sane. So
there were a lot of other concerns | think they were
absolutely valid on, on sonme of the anbiguities in the
contract so | think that was absolutely the right thing
for themto have done.

Q And ny question was whet her you -- whether you
bel i eved TDS di d anything i nproper, and | think what
you -- what you indicated was you m ght have di sagreed
Wi th sonme of their criticisns, but is it fair to say
that up to the point the issuance of the | ong-term RFP,
you don't think that TDS did anything that was either
viol ative of any city ordinance or unethical with regard

toits criticismof the G eenstar contract; is that fair

to say?
A. | don't believe so.
Q It is fair to say? |I'msorry, that --

A That's fair to say.
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A Are you tal king about the third paragraph or --
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Q Fourt h paragraph.

A. It would be the fourth -- "W need to wait and
see what cones" -- that paragraph?
Q Yes.

A Yeah. Yes.

Q And so is it fair to say that at this tine,
again we're in January of 2010, the Gty is still
i nvolved in negotiations with G eenstar about the

potential renegotiation and extension of its contract?

A. No, | believe that was still going on at the
tinme.

Q It was still going on.

A | believe.

Q Yes.

A. | don't recall the tine franes.

Q And what, if any, involvenent did you have in
t hose negoti ati ons?

A | met with G eenstar probably tw ce, maybe
three tines, to express the need for the renegotiation,
that the desire for renegotiation. So I laid out -- |
didn't negotiate prices, | didn't -- | laid out the --
the idea of the renegotiation, that we thought that
there was sonme contract anbiguities that should be

cl eaned up, that there was a | ot of negative thoughts
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the -- the potential extension of the G eenstar
contract, that the potential extension of the G eenstar
contract and its potential interaction with the
single-stream MRF RFP was a legitimate issue of public
concern and debate?

A Certainly.

Q Now, goi ng back to the period when the Gty
deci ded to issue the |ong-term singl e-stream VRF RFP, ny
understanding is that there was a team put together
guess to consider what should go into the MRF RFP; is
that correct?

A Yes.

Q And |'m showi ng you what was narked as
Exhibit 1 to M. Lazarus's deposition whichis a -- |
believe is a listing of that team Could you confirm
that that's the case?

A | don't recall everybody that was on the team

but that | ooks |ike that was a list of them yeah.

Q And you recall being one of the sponsors on
that team
A Yes.

Q And what was your understandi ng of what
"sponsor" denot ed?
A That 1t was a sponsor of the project so that

that's the sponsoring departnment, for exanple, or the
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A. Yes.

Q Do you recall, around this time, a neeting in
t he bull pen where it was di scussed whether the Cty
woul d respond to the MRF RFP?

A. Yes.

Q What do you recall about that neeting with
regard to that particular topic?

A Right. When -- when we were neeting,
devel opi ng the RFP, at sone point we discussed
whet her -- how woul d we conpare these MRFs not only
agai nst each other, which an RFP does agai nst the
criteria, but against just a baseline. How would we
know if all the MRF proposals for exanple, were
extrenely expensive? Conpared to each other they were
very close, but extrenmely expensive in some way or
the -- the comunity benefits or all the criteria we put
t oget her.

And so at sone point we discussed woul dn't
it be helpful to have a baseline of a internal MRF so we
could just conpare all those private proposals,
private-public partnerships to sone baseline to see
how -- how val uable they were to the City.

Q And do you recall who -- who initiated that
I dea?

A | think it was probably ne.
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Q And what -- do you recall any dissenting views
as to that concept?

A No, everybody thought that would be a great
basel i ne concept that we could have that -- that data to
conpare these to.

Q Was there any discussion as to whether a Gty
response al so could function as an alternative to the --
any private or public-private partnership proposals if
none of them were found acceptabl e?

That was never the intent.
Was it discussed in that --
| don't --

-- nmeeting in the bullpen?

> O > O »F

| don't recall. If it was, | would have nmade
that clear that it wasn't the intent, but | don't recal
i f it was di scussed.

Q Was it discussed as to whether any of the work
that R W Beck had done in the previous couple of years
could function as a baseline, an adequate baseline?

A | think the idea after we | aunched, M. Lazarus

to put together this baseline that they could use any

data that they wanted to and that -- and that was data
that could be available to them But | don't recall if
there was -- it certainly wasn't -- wouldn't be a

st and- al one option to consider because their data was --
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sure | was involved with sonme communi cations there.

Q Did you have any discussions with M. Johnson
t hat invol ved tal king about any potential differences or
simlarities between Greenstar's comuni cati on that
resulted in the disqualification and TDS s commruni cati on
that resulted in a disqualification?

M5. CARTER |'Il object. To the extent
that you discussed | egal advice received fromthe Law
Departnent with M. Johnson, I'll instruct you not to
di scl ose that.

Q (By M. Henphill) Did you have any such
di scussions wwth M. Johnson that didn't involve --

A No. It was based on his advice from counsel
and ny advice fromcounsel, so it would have been
exchanged in that way.

| al so was obviously inforned about the

process, about how this was going to be processed

t hrough, because I'"'m-- | don't do those all the tine,
so | needed to be aware of what the -- what the process
was on how this -- howthe Cty processes these

conpl aints, or alleged violations.

Q It would be fair to say that as a matter of
policy -- not as a matter of |law but as a matter of
policy you woul d agree that the anti-| obbyi ng ordi nance

shoul d have been applied equally to Greenstar and TDS,
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correct?

A We apply our policies equally in every case.

Q And so that -- that's a yes, you would --

A Sure --

Q -- have expected them --

A -- yes.

Q -- to be applied equally to both parties,
correct?

A Yes.

Q And is it fair to say that as a nmatter of
policy you woul d expect and desire the outcones of the
di squalification process to be -- for both TDS and
G eenstar to be consistent?

A Vell --

Q | don't mean the sane, | nean the application
of the anti-I| obbying ordinance to be consi stent.

A Application, yes.

Q I n other words, the sane standards used for one
as for the other.

A Yes.

Q Now, |'m going back to Exhibit 18, which is the
packet fromM. R vers --

A Uh- huh.

Q -- to M. Gegory. Do you recall whether or

not you had any input as to the drafting of the cover
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long tinme ago. | renenber there were three options.
just don't recall the differences between those three
and what we ended up recomendi ng. But again, | think
the March -- the March tinme franme is -- | think that was
what we recomended.

Q Okay. But during the negotiations between the
City and G eenstar, Geenstar would have logically
brought up points such as those in Exhibit 31 that it
has strong conpliance -- contract conpliance history, it
had a transparent relationship, that there were
I ncreasing positive benefits to the City if that
contract extension for the short-termcontract were
entered into, correct?

A. VWll, if this was froma presentation, | think
the point that we were probably trying to make is with a
change in this contract -- renenber, as we discussed
very early today, there was sone contract anbiguities
and sone things that we thought we could -- we would be
better served as a city to clarify those. Sonme of those
are probably sonme of these points we were making. So
not necessarily the existing contract but the extension
woul d have sol ved sone of these things.

Q Fair enough, and is it fair to say that -- that
it stands to reason that G eenstar during the

negoti ati ons was al so nmaki ng those points, that in
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essence they -- they were trying to argue that they were
a good vendor to continue providing these services to
the City for the short-ternf

A Sur e.

Q And pronoting thenselves as a -- as a -- as a

good vendor and a positive business relationship with

the Cty.
A Yeah, but that wasn't -- again, that was --
think this -- as you alluded to, if it was in ny

presentation, that woul d have been nme making these
poi nts.

Q Sure, | understand. Apart from Exhibit 31
t hough, those were the kind of things that G eenstar was
saying in the negotiations; is that fair enough?

A Wll, again, | wasn't in the negotiations, all
| was in was the -- the first part of those neetings to
say | need the new prices, and hopefully they are a | ot
better than ones we have now, we have to clear up sone
of these contract anbiguities, you guys go back to work
and figure out what you can do for us.

(Deposition Exhibit No. 32 marked)

Q (By M. Henphill) Exhibit 32 to your
deposition is an In Fact Daily article dated March 16t h,
2010, and it looks like M. Cedert sent a copy of that

to you and M. Lazarus, correct?
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Q (By M. Henmphill) Exhibit 39 to your
deposition is an e-mail from M. WIIlianmson to you dated
July 13th, 2009. And it -- excuse ne for a mnute. [|'m
sorry. Ckay.

|'"'msorry, in the second paragraph of
Exhibit 39 Ms. WIIlianson nakes a reference to "It
appears there is NO m ni mum tonnage unl ess the COA
chooses the 'hedging' option or unless we build the MRF

BEFORE the two year contract period ends." Do you see

t hat ?
A Uh- huh.
Q " msorry, yes?
A Yes.

Q And do you recall whether you took "unl ess we
build the MRF" as a -- as a statenent of interest on
Ms. WIllianmson's part as of this date for the City
building its own MRF?

A. | don't believe so.

Q Earlier we had tal ked about a candidate for a
position at the Gty of Austin with the first name of
Ellen. Was that Ellen Snyth from El Paso?

A Yeah, fromEl Paso. | don't recall her |ast
nane. |'Il take your word for it.

Q Fair enough. Now, with regard to the City

basel i ne RFP response, did you becone aware at sone
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point that sone of the -- at l|least sone, if not all of
the evaluators of the RFP responses assigned scores to

the City's response?

A | think that's their process, yes.

Q Okay. Do you -- was it consistent with your
understanding that the -- the City response woul d be
scored?

A. No.

Q kay. So when -- when you di scovered that
it -- that the Gty response had been scored at | east by
sone -- some folks, did you do anything about that or
say anything to anyone about that?

A | don't recall

Q Do you know if there was anything that would
have prohibited the city council from saying, you know,
we |l ook this idea of the City building its owmn MRF, we
want to pursue that?

A Say it again.

Q Sure. Was there anything that woul d have
prevented the Gty -- the city council froml ooking at
the Gty's MRF response and saying, "W like this
proposal, we want to pursue the Gty building a MRF"'?

A. Boy, | don't believe so. City council couldn't
give us policy and direction on whatever they want to

do, so --
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CITY OF AUSTIN, TEXAS, and
BYRON JOHNSON, in his
of ficial capacity,

Def endant s.

CASE NO. A-11-CV-1070-LY
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ORAL DEPOSI TI ON OF
HOMRD LAZARUS
APRIL 9, 2013

VOLUME 1
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ORAL DEPGSI TI ON OF HOMNRD LAZARUS,
produced as a witness at the instance of the Plaintiffs
and duly sworn, was taken in the above-styled and
nunbered cause on the 9th day of April, 2013, from
10:38 a.m to 2:32 p.m, before KIMBERLY G KEEPER
Certified Shorthand Reporter in and for the State of
Texas, reported by machi ne shorthand, at Austin Cty
Hal |, 301 West 2nd Street, Austin, Texas 78701 pursuant
to the Federal Rules of Cvil Procedure and that the

deposition shall be read and signed under penalties of

perjury.

TDS vs. City of Austi

=

Summary Judgment

Plaintiffs' Exhibit
PX-03
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APPEARANCES

FOR THE PLAI NTI FFS:

MR JAMES A, HEMPHI LL

GRAVE DOUGHERTY HEARON & MOODY, P.C.
401 Congress Avenue, Suite 2200
Austin, Texas 78701

512-480- 5762/ 512-536-9907 (fax)

j hemphi I | @dhm com

FOR THE DEFENDANTS:

M5. LYNN E. CARTER

ASS| STANT CI TY ATTORNEY

301 West 2nd Street

P. O Box 1546

Austin, Texas 78767
512-974-2171/512-974- 1311 (fax)
| ynn. carter @usti nt exas. gov

ALSO PRESENT:

M. Bob Gegory
M. Adam G egory
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Exam nation by M. Henphill................
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Signature. .. ...

Reporter's Certificate.........................
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E-Mail 9/10/09 to Angoori, et al From
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E-Mail 9/22/09 to Goode, et al From
Dri skel |

A
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Eval uation Criteria Draft
S

E-Mails 10/15/09, Subject: MRFRFP:
medi a notes from SWAC neeti ng
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EXH BI TS (cont' d)

NO. DESCRI PTI ON PAGE
B o 38
E-Mails, Subject: MRFRFP: Scope Revi ew
745 42
E-Mail 10/22/09 to Angoori, et al from
Snyt he- Macaul ay
S 52
E-Mail 10/27/09 to Garza, et al From
Lazarus with Attached Transportation
Service G oup Qutl ook
O 58
E-Mail 11/10/09, Subject: G eenstar
contract with Austin
10, . 62
2/ 5/ 10 Public Wrks Departnent
Proposal for Recycling Services
R 75
City of Austin Non-collusion,
Non-conflict of Interest, and
Anti -1 obbying Affidavit
2 78
E-Mail to Goode From Greg, Subject:
sws capital budget
0 82
E-Mail 2/15/10 to Lazarus, et al From
Cedert with Attached TDS Proposal dated
February 8, 2010
LA 85
E-Mail, Subject: TDS Proposal
I 90
E-Mail, Subject: TDS Proposal
L 96

E-Mail 2/24/10 to SWAC Conmi ssi oners
from Gedert, Subject: G eenstar Anendnent
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NO. DESCRI PTI ON PAGE

EXH BI TS (cont' d)

............................................. 97
E-Mails, Subject: MEDI A CALL: In Fact
Daily re: Greenstar contract on Council
agenda, DEADLI NE TODAY!

............................................. 103

E-Mails 4/1/10, Subject: MRFRFP. Request

for Council Presentations on April 22, 2010
............................................. 105

E-Mail, Subject: MRFRFP: Proposal

Eval uation - part 2 of 2
............................................. 108

E-Mails, Subject: Notice of Intent to

Protest Solicitation RFP-1500- RDRO005
............................................. 109

E-Mails, Subject: Notice of Intent to

Protest Solicitation RFP-1500- RDRO005
............................................. 111

E-Mails, Subject: Carification regarding

TDS Pr oposal
............................................. 114

Meno 6/4/10 to Mayor and Council Menbers

from Gedert, Subject: Reconmendation for

SSVRF Construction and Operations
............................................. 115

Letter 6/4/10 to Newton From Johnson
............................................. 121

Menmo 4/12/11 to Mayor and Council Menbers

From CGedert, Subject: Additional Comments

Regar di ng Recycl i ng Processi ng Agreenent
............................................. 131

Menmo 3/3/11 to Lazarus, et al From G egory
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(Per agreenent of counsel, the reading of
the federal introduction was wai ved)
HOWNARD LAZARUS,
havi ng been first duly sworn, testified as foll ows:
EXAM NATI ON
QUESTI ONS BY MR HEMPHI LL:

Q Coul d you state your name for the record,
pl ease, sir.

A. My nane is Howard Lazarus.

Q And what is your current title with the Cty of
Austin?

A |"mthe director of the Public Wrks
Depart nent .

Q And you understand we're here to take your
deposition in a |lawsuit between Texas D sposal Systens
and Texas Disposal Systens Landfill against the Gty of
Austin and Byron Johnson in his official capacity as

pur chasi ng officer, correct?

A Yes.

Q Have you given a deposition before?
A Yes.

Q About how many tines?

A Once.

Q How | ong ago was that?

A It was nore than 10 years.
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and al so m ght have been involved in the eval uation of
t he RFP.

A Typically the project manager is involved in
that -- or has sone role in the evaluation. They may or
not be soneone who scores it, but they have sone role.

Q Was Public Wrks, anyone from Public Wrks to
your know edge involved in negotiations with G eenstar
regardi ng the potential extension of the short-term
contract?

A Not that | recall.

Q You were not involved with that.

A | was not.

(Deposition Exhibit No. 10 marked)

Q (By M. Hemphill) | have marked as Exhibit 10
to your deposition excerpts fromwhat | believe is
the -- the baseline docunent that you were talking
about - -

A Correct.

Q -- that does not purport to be the entire
docunent. | want to nmeke that clear for the record,
that it's a very lengthy docunent; isn't that correct?

A It's a |l arge vol une.

Q Yes. And so | have -- | have a -- | have sone
excerpts that | just want to ask you about.

The first page -- well, the first two
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of the things this chart indicates is if the City
determined to build the MRF internally that the project
owner woul d be Solid Waste Services, not Public Wrks?

A Correct. | think it's -- renenber, it's
I nportant to note that one of the require -- one of the
evaluation criteria in the RFP was the key personnel and
their rel evant background. So anyone who devel ops a
basel i ne docunent or proposal is going to put in
i ndividuals in that organi zation that would earn you
the -- the best score, so we put people in our proposal
on our project teamwho would be viewed at as being --
woul d be the best in their field so that we could have a
conpari son as to background qualifications.

Q Now, on the first page of Exhibit 10, in your
letter at the end of the first paragraph it says, "Qur
proposal is submtted with the intention of neeting the
foll ow ng objectives," and the first bullet point
says -- no. |I'msorry, right here, (indicating).

A Ckay, right.

Q The first bullet point as you di scuss says

provi ding a baseline --

A. Uh- huh.
Q -- for the evaluation of the other subm ssions,
correct?

A. Correct.
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Q And then the second bull et points says,
"Provide an acceptable public alternative in the event
private sector offers did not neet the goals of the

procurenent," correct?

A Correct.

Q Now, when M. Goode back in the fall of 2009
directed you to have Public Wrks provide a baseline
docunent, did he -- did he say also that it should
function as an acceptable public alternative in the
event private sector offers didn't neet the goals of the
procur enent ?

A | don't -- | don't believe that he did, but I
couldn't say that with a hundred percent certainty, but
| don't think so.

Q And at what point did -- did the -- the
response submtted by Public Wrks was it determ ned
that it would al so provide an acceptable public
alternative in the event the private sector offers
didn't neet the goal s?

A. We added that in as we devel oped the proposal
as a goal, because for one thing, it provided a certain
sense of realismto what we were doing, so we put our
best foot forward. And the second is you just never

know what's going to cone out of a procurenent process.

And | think as you've already established, there was a

CRC for KEEPER COURT REPORTING
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HOWARD LAZARUS - April 09, 2013

A | do.
Q And is this -- is this your |anguage or was
this a collaborative effort or is this soneone else's
| anguage - -
A. This is --
-- or do you know?
This is our |anguage.
And by "our" you nean Public Wrks or the tean?

It's the teamthat put this docunent together.

o > O »>» O

Okay. And what is neant by "allowthe Gty to
take control over the flow of recycl abl es"?

A | think you have to read it in context of the
whol e paragraph --

Q kay.

A -- and the intent of that paragraph is that by
having the City involved directly, because it's a
non-profit entity, it could maximze a greater -- a
greater return.

Q And that's -- that's also the reference to "the
Cty can't elimnate the "mddle man'". That's the same
point to, where it says that at the bottom of that page;
Is that correct?

A Correct. And again -- correct.

Q And when -- again, at the bottom of

Roman 111-31 there is the phrase "regional solution" in
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Q (By M. Henphill) |'"m handing you what's
mar ked as Exhibit 11 to your deposition. And this is a
t wo- page docunent front and back. And can you confirm
that it is indeed your signature on the -- on the
reverse?

A. It is.

Q And this is a docunent that's titled Gty of
Austin Non-Col | usion, Non-Conflict of Interest, and
Anti - Lobbying Affidavit that you executed on behal f of
the Gty of Austin Public Wrks Departnent; is that
correct?

A Correct.

Q And am | correct in understandi ng that
execution of this affidavit was a requirenent for
responses to the single-stream VRF RFP?

A Correct.

Q And woul d this have been submtted at the --

sinmul taneously with the -- the baseline proposal
docunent ?

A Correct.

Q Now, at sone point obviously before this was

submtted you becane aware of the anti-I| obbying
or di nance, correct?
A Correct.
Q And at what point during the process of putting

CRC for KEEPER COURT REPORTING
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HOWARD LAZARUS - April 09, 2013

poi nt, do you want to just break now and go over there?
M5. CARTER  Sure.
MR. HEMPHI LL: And if want to go and | ook
for those two ot her docunents.
M5. CARTER  Okay.
MR. HEMPHI LL: W can go off the record.
(Break taken from1:51 p.m to 2:00 p.m)

Q (By M. Henphill) M. Lazarus, before we went
off the record, we were tal king about sone of the
experiences that you had with TDS t hrough the
negoti ation process and sonme of the opinions that you
had formed with TDS. | want to nake sure |'mclear on
this. Those -- were those opinions that you -- that you
formed after the negotiating process or were those
opi ni ons that you had beforehand and that you had
conveyed to city officials before the council rejected
the RFP responses?

A | had never nmet anyone from TDS before that
point, so | had no basis to forman opinion. | think --
so those are opinions fornmed during the contact we had
during negoti ations.

Q Has Public Wrks -- other than in this
situation, under -- under your tenure has Public Wrks
done a simlar baseline RFP response docunent since

you' ve been at the City of Austin other than this --

CRC for KEEPER COURT REPORTING
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this situation?

A This is the only tine.

Q s this the only tine that you had executed a
no-contact/anti -1 obbying affidavit?

A This is the only tine.

Q Has Public Wrks provided i nformation to be
used as baseline or conparative information in other RFP
situations?

A | think it's reasonable to expect that we
provi ded cost conparisons and reviews of technical
abilities. | nmean, that's -- that's what we do as a
busi ness.

Q Sure. And do you have any know edge as to why
in this particular circunstance your Public Wrks input
took the formof the RFP response baseline docunent as
opposed to provision of information to be used as a
basel i ne outside of that type of formal response?

A | believe it's because the Gty was doing
sonething that was different fromits normal course of
busi ness and that in the conversation that we nmentioned
before wwth M. Goode, we wanted to ensure that we had a
sound basis for conparison of offers that we were going
to receive. This was done under a -- sone conpelling
time constraints so that it was inportant that we had a

good, strong basis for conparison.
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Remenber also this is a -- this is an RFP
process. Most of the vast ngjority of what we do is
fixed price, and on fixed price bids, we provide, either
t hrough the architect or in-house, a -- an in-house
estimate; but on a proposal where you're evaluating on a
best val ue basis, you just don't do it based on price.

Q Did you have any particul ar budget for the
basel i ne RFP response?

A W had a $100, 000 budget.

Q Was -- and I"'msorry, | mght have asked --
asked you this previously but | didn't wite it down,
who were the -- was the person or people who brought
solid waste and/or recycling expertise to the teamthat
put together the baseline response docunent?

A There were sone individuals who we had
menti oned before from Solid Waste Services who were a
part of that team

Q And did that include M. Ml donado?

A It did.

Q And what expertise in particular did he bring

to the -- to the process of putting this docunent
t oget her?

A He provided the expertise on the operational
aspects of the -- of the propose -- of the docunent and

he al so provided i nput on the types of equipnent.
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A | don't know what you're reading from so --

Q The -- the baseline proposal.

A If that's what's in there. | don't -- | don't
have -- | don't the advantage of seeing what you're
| ooki ng at.

Q |'"'msorry, | don't have a copy -- another copy
of that page. |Is that consistent with your recollection

or you would just defer to the docunent?

A. "1l defer to the docunent.

Q Fair enough. On your -- on the team s hundred
t housand-dol | ar budget, did that -- did you cone in

under, at or over?

A It was pretty cl ose.

Q How cl ose?

A | don't renenber.

Q Do you recall if it was over or under?
A It was probably over.

(Deposition Exhibit No. 26 narked)

Q (By M. Hemphill) Exhibit 26 is a March 3rd,
2011 menmo from M. Gregory to you, copy the negotiation
teamfor the long-termcontract negotiations. That's
dated March 3rd, 2011, and | have only one small thing
to ask you about this. You see on the first page it
tal ks about Article Il, Mst Favored Nation?

A Yes.
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February 5, 2010

Purchasing Officer
City of Austin
Attn: Roy Rivers
Municipal Building
124 W 8th Street
Room 310

Austin, TX 78701

Dear Mr. Rivers:

The Public Works Department (PWD) is pleased to submit its proposal to provide Recycling
Services to the City under Requisition No. 09091400778. Our proposal is submitted with the
intention of meeting the following objectives:

o Provide a baseline against which private sector offers could be evaluated.

o Provide an acceptable public alternative in the event private sector offers did not meet the
goals of the procurement.

PWD'’s proposal substantially complies with the requirements established in the Request for
Proposals, and is complete with the following exceptions:

o Attachment A - Pricing Schedule Instructions: The PWD provides an internal City option
for design, construction, financing, and operation and therefore all proceeds accrue to the

City.

e Attachment B — Transportation Cost Form: Under PWD’s proposal, the City will continue
to provide collection and transportation to the new Material Recovery Facility.

_JT

PUBLIC WORKE DEMURTMENT

City of Austin Requisition No. 09091400778 . 2/4/2010
—Lam TDS v. COA

ExHiBIT NO. O A-11-CV-1070-LY

4-9-13 COA 002095
K. KEEPER
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o Attachment D — Safety Program Information: PWD and Solid Waste Services (SWS)
operate under the City’s safety program with City oversight of their operations. The
City’s Risk Manager already maintains the applicable requested information.

o Reference Sheet: PWD is a public entity and does not have external references.
» Bonding is not required as PWD is a City entity.

The Statement of Non-Collusion, Non-Conflict of Interest, and Anti-Lobbying is provided at
Tab 7 per the RFP instructions. All other requested forms are provided following this cover
letter.

During the preparation of this proposal, PWD organizationally separated those individuals
working on the offer from the City’s proposal team. PWD had access only to the same
information provided to the private sector providers.

Please do not hesitate to contact me directly if you have any questions, or if you need
additional information.

Howard S. Lazarus, PE
Director, Public Works Department
City of Austin

PURLIC WORKE DESARTMENT

City of Austin Requisition No. 09091400778 2/4/2010
TDS v. COA
A-11-CV-1070-LY
COA 002096



Case 1:11-cv-01070-LY Document 34-3 Filed 05/10/13 Page 18 of 31

EXECUTIVE SUMMARY

Background
The City of Austin (the “City”) has determined it has the need to replace
its existing dual-stream material recovery facility (MRF) with a single-stream
MREF. The current facility, which was operational from 1998 through September
2008, is now primarily a transfer station for the movement of recyclable materials
from the City’s collection equipment to contracted transport vehicles that haul
the materials to a facility in San Antonio. Due to the short timeframe before the
existing contract is due for renewal/extension, SWS is pursuing a “fast track”
approach to bringing a new MRF on-line. A Request for Proposal (RFP) was
released on November 9%, 2009 to the private sector. The RFP is performance
based, and is open to a variety of technologies and business structures.
Purpose and Intent
The Public Works Department (PWD) of the City of Austin (the “City”)
has developed and is submitting a proposal to design and construct a single-
stream MRF. Upon completion, the City’s Solid Waste Services Department
(SWS) will operate and maintain the facility, with the option of outsourcing or
privatizing the MRF at a later date. PWD has been requested to submit the
proposal to accomplish the following two purposes:
1) Provide a baseline against which submittals from private sector entities can

be evaluated.

r

D VIS DERATTMENT

City of Austin Requisition No. 09091400778 ES-1 2/5/2010

TDS v. COA
A-11-CV-1070-LY
COA 002097
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2) Provide an approach to the project that could be used in the event that a

satisfactory private sector offer is not received.
PWD’s proposal is compliant with all applicable requirements of the Request for
Proposal (RFP), and was prepared separately from the procurement effort.
Personnel working on the proposal were organizationally separated from the
procurement team, and PWD had no preferential access to personnel or
information.
Project Management Approach

PWD’s approach to the project implements an internal “design-build”
arrangement in which PWD staff serve as the design-builder. Our intent is to
break the project down into small, discrete packages that will be competitively
bid as each is completed rather than wait to bid a complete facility design. While
this approach imposes some degree of construction risk upon the City, it is the
only path possible that will enable the schedule constraints to be met. The City’s
risk is mitigated through the expertise of PWD and SWS personnel. Schedule
risk is further addressed through the experience PWD personnel have in
permitting and compliance issues.

Technical Approach

PWD is proposing to construct the new MRF on the FM812 Landfill site.
This property is City-owned, negating any purchasing costs and construction of
the MREF is consistent with the current land use. The site offers reasonable access
and is centrally located to serve the region. Development of the site will require

upgrades of roadways and utilities systems.

PUBLIC V/ORKS DEPARTMENT

City of Austin Requisition No. 09091400778 ES-2 2/5/2010

TDS v. COA
A-11-CV-1070-LY
COA 002098
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Financial Approach

Under the PWD approach, the MRF project will be financed using City
funds. Revenue bonds will be issued to cover the $45.7 million initial cost, which
will be secured against the fees assessed to recycling customers. Revenue from
the sale of recyclable materials will be used to offset these fees, to pay for MRF
operations, and to potentially provide a transfer to the City’s General Fund.
Revenues are projected to increase in the future due to population growth and
the marketing of the facility to other users while debt service and operating costs
remain relatively flat (adjusted only for inflation). Under this scenario, the City
removes the “middle-man” in the process, however it also absorbs the risk of
recycling demand and pricing inherent in the marketplace. If SWS seeks to
privatize the facility in the future, the balance of the remaining bond debt
required for the initial project cost could be paid off from receipts of the sale.

Achievement of City Goals

PWD's proposal supports the achievement of the City’s goals of Carbon
Neutrality by 2020 and Zero Waste by 2040. The presence of a local MRF
eliminates the need to transport materials out of the region. The FM812 campus,
combined with composting facilities at the City’s Hornsby Bend Center, provide
for the integration of other waste streams (landscaping debris, food scraps, and

construction/demolition materials) into the recycling flow in the future.

N
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PART I - BUSINESS ORGANIZATION

Business Name: Public Works Department

Point of Contact: Howard S. Lazarus, PE, Director
Parent Organization: City of Austin

Address: 505 Barton Springs Road, Suite 1300

Austin, TX 78746

Telephone: 512.974.7190

Fax: 512.974.7084

E-Mail: howard.lazarus@ci.austin.tx.us
Type of Organization: Municipal Government Corporation
State of Incorporation: Texas

Crraan .vj
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staff was responsible for the sorting of all recyclables collected by City crews as well

as recyclables from several private haulers. Dual-Stream MRF processed
approximately 28,000 tons of City-owned material when in began operating in 1999.
At its close at the end of September 2008 the Dual-Stream MRF was processing
approximately 40,000 tons per year of City-owned and private hauler volume.

SWS staff was also responsible for managing the marketing and shipping of
all commodities processed. SWS staff developed fee schedules used for billing and
revenue sharing with private haulers. SWS also implemented internal record
keeping and reporting procedures, used in conjunction with the fee schedules and
dedicated solid waste management software, in the day to day operation of the
MRE. These systems are still being used today for the management and accounting
procedures at the Recycling Center and can be adapted to be used at the proposed
Single-Stream Material Recovery Facility.

The proposed management and maintenance staff for the City-owned and
operated single-stream MRF has ninety (90) years of combined operational
supervision, management and marketing experience. SWS is confident that, given
the opportunity, its designated internal staff has the ability, capability and
experience to properly manage a single-stream MRF.

Development and Growth of Local Markets

The development of a MRF in the Austin area will allow the City to take

control over the flow of recyclables and will provide a “regional solution” for these

materials. By operating its own facility, the City can eliminate the “middle man”

T
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that otherwise would be sharing profits from the sale of commodities when

processing is contracted out. The reduction in cost and increase in revenue will
allow the City to be more responsive to the addition of new sources and materials
to the recyclable stream. The means and methods to be used in marketing
recyclable materials are provided in Section 3.2.5 above.
Waste Reduction, Reuse, and Recycling Strategies at the MRF

The City of Austin has made sustainability, a City-wide mandate for all
public development projects. Achieving a “Silver” rating for the campus is a
primary goal for the MRF project under the US Green Building Council’s LEED
program. The program evaluates six areas of sustainability (water efficiency,
energy and atmosphere, materials and resources, indoor environmental quality,
and innovation and design process) that address the strategies of waste reduction,
reuse, and recycling.
Experience with Composting Facilities

The City of Austin is a recognized leader in composting operations, and this
experience will be extended to the MRF project. PWD has worked extensively with
the Austin Water Utility (AWU) to design and construct improvements to the
Hornsby Bend Biosolids Management Plant. Jim Vickery, the proposed Lead
Inspector, is currently responsible for improvements to the composting facilities at
Hornsby Bend, and will bring this experience to the MRF project. Other PWD

personnel involved in the project will also be available to assist on design and
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construction of the MRF. Through AWU, SWS will be able to access expertise on

the operation of industrial scale composting facilities.
Future Plant Expansion to Incorporate Non-Traditional Materials

The FM812 landfill site has sufficient size and topography to accommodate
expansion for the incorporation of non-traditional materials, including but not
limited to landscaping debris, food scraps, and construction and demolition debris,
as discussed below.
Landscaping Debris

SWS currently collects yard trimmings and large brush and delivers them to
the Hornsby Bend facility, where they are integrated into the composting process.
This plan contemplates continuing this process.
Food Scraps

While the US lags behind other countries in the collection of food wastes,
those communities that offer this service generally rely on source separation. For
example, Alameda County, CA collects food wastes with yard trimmings in a
separate container from other recyclable materials. Should the City of Austin look
to incorporate separation and collection of food wastes in the future, we anticipate a
similar system would be put in place and the composting of these materials would
be conducted at an expanded Hornsby Bend facility or another site. Processing of
food wastes would require construction of additional facilities on site, with

extensive attention being paid to vector and odor control.
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Demolition/Construction Debris

The handling of construction and demolition debris would require source
separation of concrete, brick, steel, lumber, and other materials. The FM812 site has
sufficient space to handle some quantities of these materials, as discussed below:
Concrete: The City currently allows the use of crushed concrete as road base, and
could accept deliveries of concrete debris (with the reinforcing steel removed).
Facilities would be required to crush, and stockpile this material for sale, with
special attention to dust control.

Lumber: Wood debris could be accepted and added to the composting flow once
the material is reduced to a sufficient size. Industrial scale wood chipping
equipment would be required, and facilities would have to be designed to address
dust and noise concerns.
Brick: The market for recycling of brick includes separation of materials for reuse
as a building material without further processing, processing of brick materials to
make new bricks, and the use of brick chips for landscaping purposes. PWD
anticipates that if the MRF were expanded to accept brick, operations would
involve separation based upon buyer requirements.

3.3.2 Transportation/Equipment
Transportation of Materials

The selection of the FM812 site provides a centrally located option that can
help reduce transportation costs and impacts. However, improvements to the

access routes and entrance road will be required to reduce congestion and enhance
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The project team includes a Financial Team, a Design-Build Team, and a

Transition/Operability Team each reporting to the Project Manager. SWS personnel
will be integrated into the team to provide operational review and transition input.
Resumes and qualifications for key personnel are provided in Part VI of the

proposal.

FIGURE 4.1 - MRF PROJECT ORGANIZATION

Department

L

* HlLazarus, PE

D ‘Sﬁiyt'haéﬁl)'rhpi\ﬁd'[‘"
|

Malonao

C Tran, PE

'] Snow, PMP/CCC

g .- .,=- - .

E Jensen, Safety Lead

C Evans, Budget Analyst

D Layton, PE, Mechanical Engineering
K Sutaria, AIP, Architecture. LEEDS Certification
V Rockwell, PE, Field Engineer

77 J Vickery, Lead Inspector
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The roles, responsibilities, and reporting relationships for each team component are

further detailed in Figure 4.2 below:

Dalae D o ghomonn e
5Ri01’es§'R?€§90951b_111§;es_r,;.-ggc_lﬂ&e-

Responsibilities

Reporting Relationship

Project Owner Provide project scope,

requirements, and funding

Reports to Assistant City
Manager

Project Sponsor Ensure proper resources are
provided and monitor
progress. Provide interagency

coordination as required.

Reports to Assistant City
Manager and maintains
relationship with Project
Owner.

Community Outreach Coordinates and provides
outreach, marketing, and

public information support.

Reports to Project Sponsor
and collaborates with the
Project Manager and Project
Ownet”'s outreach staff.

Project Manager Responsible for overall
progress and completion of
project. Coordinates cost,
schedule, quality, and

transition.

Reports to Project Owner.

Provides cost-schedule
reporting and procurement
support.

Financial Team

Reports to Project Manager

Design-Build Team Responsible for design,
construction management,
procurement of services,
inspection, safety, and

contract compliance.

Reports to Project Manager

Transition/Operability Team | Reviews plans for operability.
Plans, staffs, resources, and
oversees transition to new

MRF.

Reports to Project Manager

]
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CITY OF AUSTIN
'NON-GOLLUSION,
NON-CONFLICT OF INTEREST, AND ANTI-LCBBYING AFFIDAVIT

SOLICITATION.NO. RDR00O5

FOR,
.Regycling Services

State of Texas

County of Travis

The undersigned “Afflant" Is a duly authorized representative of the Offeror for the purpose of
making this Affidavit, and, after being first duly sworn, has deposed and stated and hereby
deposes and states, to the best of his or her personal knowledge and bellef as follows:

4,

Section 0810, Non-Collusion, 1
Non-Conflict of Interest, and Anti-Lobbying Affidavit

The term “Offeror”, as used herein, includes the individual or business entity submitting the Offer and
for the purpose of this Affidavit includes the directors, officers, partners, managers, members,
principals; owners, agents, repreésentatives, émployees; other parties in interest of the Offeror; and
anyone or-any entity aéting for or-on behalf of the Offeror; including a subcontractor in connection with
this. Offer,

Anti-Collusion Statement; The Offeror has not in:any way directly or indirectly:

a. colluded, conspired, or agreed with any.other. person, firm, corporation, Offeror or potential Offeror
to the amount of this Offer or. the, terms or. conditions of this Offer.

b. paid or agreed to pay any other person; firm, corporation Offeror or potential Offeror any money or
anything of value in return for assistance in. procuring or attempting to procure a contract.or in
return for establishing the prices in the attached Offer or the Offer of any other Offeror.

Preparation of Solicitation and Gontract Documents, The Offeror has not recelved any
compensation or-a promise of compensation for participating in the preparation or development of the
underlying Solicitation or Contract:documents. In addition, the Offeror has not otherwise particlpated
in the preparation or development of the underlying Solicitation or Contract documents, except to the
extent of any commentsor qilestions and responses in the solicitation process, which are available to
all Offerors, so as to have an unfair advantage over other Offerors, provided that the Offeror may
have provided relevant produict or pracess information to a consultant in the normal course.of its
business.

Participation in Decision' Making Process: The Offeror has not participated in the evaluation of
Offers or other decision making process for this Solicitation, and, if Offeror Is awarded a Contract
hereurnder, no Individual, agent, representative, consultant, subcontractor, or subconsultant
associated with Offeror, who may have been involved in the evaluation or other'decision making
pracess for this Sollcitation; will have any direct or indirect financial interest in the Contract, provided
that the Offeror may have provided relevant product or process informatlon to a consultant in the-
normal course of jts business: ' .

Present Knowledge. Offeror is not presently aware of any potential or-actual conflicts of interest
regarding this Solicitation, which either enabled Offerer to obtain an advantage aver other Offerars or
would' prevent Offeror from advancing the best interests of the City in the course of the performance
of the Contract,

City Code. As provided in Sections 2-7-61 through 2-7-85 of the City Code, na individual with 2
substantial interest in Offeror is a.City official or employee or is related to any City official or employee
within the first or second degree of consanguinity or affinity.

Chapter 176 Conflict of Interest Disclosure. In accordance with Chapter 176 of the Texas Local
Governmaent Code, the Offeror:

a. does not have an employment or other business relationship with any local government officer of
the City or a family member of that officer that results in the officer or family member receiving
taxable incoms;

Revised 02/29/08

exriaiT NO, L
4-9 2

K. KEEPER

TDS0019324
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CITY OF AUSTIN
NON-COLLUSION,
NON-CONFLICT OF INTEREST, AND ANTI-LOBBYING AFFIDAVIT

b. has not given a lacal government officer of the City one or mare gifts, other than gifts of food,
lodging, transportation, or entertainment accepted as a guest, that have an aggregate value of
more than $250 in the twelve month period preceding the date the officer becomes aware of the
execution of the Contract or that OWNER is considéring doing business with the Offeror.

as required by Chapter 176 of the Texas Local Government Code, Offeror must file a Conflict
of Interest Questionnaire with the Office of the City Clerk no later than 5:00 P.M. on the
seventh (7" business day after the commencement of contract discussions, or negotiations
with the City or the submission of an Offer, or other wriling related ta a potential Contract with
the City. The questionnaire i s avallable on Iine %t the f;ﬂT y iﬁg Website for the City Clerk:

hi i.aus ] rk/col.hirm

There are statutory penaltles for failure to comply \Mlh Cﬁapter 178.

If the Offeror cannat affirmatively: swear and. subscribe lo ihe: fo;,qn!pg statements; the Offeror shall

pravide a detailed written explanation in the space: provided below or;, as necassary, on separate
pages to be annexed hereto.

Antl-Lobbying Ordinance. :As setforth.in the:SolicitatiomInstriictions; Sectior0200; paragraph 7N,
between the date that the Solicitation was issued and the date of full sxecullon of the Cantract, Offeror
has not made and will niot make & represéntation to'a mémber ‘the City Councll, a member of a City
Board, or any other official, employea or agent of the City, other tharvthe Authorized Contact Person
for the Solicitation, except as permitted by.the Ordlnance

OFFEROR'S EXPLANATION:

Canlractor's Name: (7Y, OF AUSTIN, PUBLE (6RYS DEPACTMEOT

Printed
Name:

Howsen S }_Azmmg s

Title

Subscribed and sworn to before me this . - day of o,
Ve \» MiND f.;.
& O e JEp
5?@ LTARRY =y ""a
g 7 & 6"r,, %
§ st %
5 . % %% ‘5‘ o 3
\ ) i {" et 0 OF
; ! s 2 & OF &7 5
- " 4 3 + s
(’D\/WU/WJ My Commission Expires 5 ]0 b "',f" [g’“'e'g 0
Notary Public ' ’ . " ., :,""mu\\\\\\‘
Sectlon 0810, Non-Collusion, 2

Revised 02/29/08
Non-Conflict of Interest, and Anti-tobbying Affidavit

TDS0019325
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HOWARD LAZARUS - April 09, 2013

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

TEXAS DISPOSAL SYSTEMS,
INC. and TEXAS DISPOSAL
SYSTEMS LANDFILL, INC.,
Plaintiffs,
VS . CASE NO. A-11-CV-1070-LY
CITY OF AUSTIN, TEXAS, and
BYRON JOHNSON, in his
official capacity,
Defendants.

ok ok K ok F ok % ¥ ok F
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REPORTER'S CERTIFICATION
ORAL DEPOSITION OF
HOWARD LAZARUS
APRIL 9, 2013
VOLUME 1

I R R R R R R E AR R R R R R R RS EE RS SRS SRR

I, KIMBERLY G. KEEPER, Certified Shorthand
Reporter in and for the State of Texas, hereby certify
to the following:

That the witness, HOWARD LAZARUS, was duly
sworn by the officer and that the transcript of the oral
deposition is a true record of the testimony given by
the witness;

I further certify that pursuant to FRCP
Rule 30(f) (1) that the signature of the deponent:

XXX was requested by the deponent or a

party before the completion of the deposition and is to

be returned within 30 days from date of receipt of the

CRC for KEEPER COURT REPORTING
(512) 732-1805

22053e23-dcc4-4052-a497-£90859440127
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BOB GEDERT - April 30, 2013

UNI TED STATES DI STRI CT COURT
VESTERN DI STRI CT OF TEXAS
AUSTI N DI VI S| ON

TEXAS DI SPOCSAL SYSTEMS,

| NC. and TEXAS DI SPOSAL

SYSTEMS LANDFI LL, | NC.
Plaintiffs,

VS.

CI TY OF AUSTIN, TEXAS, and
BYRON JOHNSON, in his
of ficial capacity,

Def endant s.

CASE NO. A-11-CV-1070-LY

X 3k 3k Ok kX % ¥ ¥ ¥ X
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ORAL AND VI DEOTAPED DEPGSI TI ON OF
BOB GEDERT
APRI L 30, 2013
VOLUME 1
Kok ARk kA kK ARk kA k kA kA k kA k ok Ak k kK k kA Kk kK kA k
ORAL AND VI DEOTAPED DEPOSI TI ON OF BOB
GEDERT, produced as a witness at the instance of the
Plaintiffs and duly sworn, was taken in the above-styl ed
and nunbered cause on the 30th day of April, 2013, from
9:47 a.m to 5:25 p.m, before KIMBERLY G KEEPER,
Certified Shorthand Reporter in and for the State of
Texas, reported by machine shorthand, at Austin City
Hal |, 301 West 2nd Street, Austin, Texas 78701 pursuant
to the Federal Rules of G vil Procedure and that the

deposition shall be read and signed under penalties of

perjury.

TDS vs. City of Austin

Summary Judgment

Plaintiffs' Exhibit
PX-04

CRC for KEEPER COURT REPORTING
(512) 732-1805
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BOB GEDERT - April 30, 2013

APPEARANCES

FOR THE PLAI NTI FFS:

MR JAMES A, HEMPHI LL

GRAVE DOUGHERTY HEARON & MOODY, P.C.
401 Congress Avenue, Suite 2200
Austin, Texas 78701

512-480- 5762/ 512-536-9907 (fax)

j hemphi I | @dhm com

FOR THE DEFENDANTS:

M5. LYNN E. CARTER

ASSI STANT CI TY ATTORNEY

301 West 2nd Street

P. O. Box 1546

Austin, Texas 78701
512-974-2171/512-974- 1311 (fax)
| ynn. cart er @ust i nt exas. gov

ALSO PRESENT:

Bob G egory

Adam Gregory

Gary Newt on

Mar k Wbl fi ngton, Videographer

SSSS

CRC for KEEPER COURT REPORTING
(512) 732-1805
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BOB GEDERT - April 30, 2013

| NDEX

ADpPEar ANCES. . . .

BOB GEDERT
Exam nation by M. Henphill................

Changes and Corrections........................

Signature. .. ...

Reporter's Certificate.........................

EXH BI TS

NO. DESCRI PTI ON

e
E-Mails, Subject: Touching base

2
E-Mails, 12/9/09, Subject: Decenber 9, 2009
Agenda ltem # 4a

K
E-Mails, Subject: Decenber 9, 2009
Agenda Item # 4a

A
E- Mai | s, Subj ect: Decenber 9, 2009
Agenda ltem # 4a

5
Prohi bited Representation D scl osure Form

B i

Letter 2/9/10 to Austin City Council
From G egory

PAGE

228
229
230

PAGE

14

26

34

40

46

57
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BOB GEDERT - April 30, 2013

EXH BI TS (cont' d)

NO. DESCRI PTI ON

7475
E-Mails 2/9/20, Subject: TDS Contract
Amendnent Proposal

B
E-Mails 2/10/ 10, Subject: Geenstar
Contract Renegotiation

S
E-Mails 2/10/ 10, Subject: G eenstar
Contract Renegotiation

10, o
E-Mails 2/12/10, Subject: TDS
contract-reply

L.
E-Mail 2/16/10 to Lazarus and Goode
From CGedert, Subject: TDS proposal

L.
E-Mails 2/17/ 10, Subject: TDS
contract-reply

0
E- Mai | s

LA,
E-Mails 2/17/10, Subject: TDS
contract-reply

T
E-Mai |l 2/24/ 10 to Goode From Gedert,

Subj ect: SWAC conversati ons

1. .
E-Mails, Subject: G eenstar Amendnent

I

Agenda 2/25/10, Solid Waste Servi ces,
ltem No. 50, Recommendati on for Council
Acti on

PAGE

59

62

68

74

81

83

86

89

91
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BOB GEDERT - April 30, 2013

NO. DESCRI PTI ON PAGE

18, o 103
E-Mails 3/2/ 10, Subject: Fromtodays
| nFact Daily

1. 108
Power Poi nt Greenstar Extension Agreenent
Presentation to SWAC 2/ 10/ 10 by Cedert

20, 117
E-Mail 3/16/10 to Goode and Lazarus from
Cedert with Attached In Fact Daily Article

2. 124
E-Mail s, Subject: MEDI A CALL: In Fact
Dai ly: Greenstar contract on council
agenda, DEADLI NE TODAY!

2 125
E-Mail 3/22/10 to Goode from Gedert,
Subject: Draft response

23 129
E- Mai | s, Subject: MRFRFP: Proposal
Eval uation - part 2 of 2

2. 132
E-Mails 6/2/10, Subject: Alied Waste?

2D 139
Menmo 6/4/10 to Mayor and Council Menber
From Gedert, Subject: Recommendation for
SSVRF Construction and Operation

2. 141
E-Mails 6/7/10, Subject: Recommendati on
for Award Notice to Gty Council and
Attached Matri x

A 145

EXHI BI TS (cont' d)

E-Mails 7/1/10, Subject: TDS Site Visit
| nf or mati on
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BOB GEDERT - April 30, 2013

EXHI BI TS (cont' d)

NO. DESCRI PTI ON PAGE

............................................. 149
E-Mails, Subject: Long termsingle stream
material s processing - Confidenti al
Pricing Information

............................................. 153
E-Mails 2/6/11, Subject: Public Information
Request s

............................................. 156
In Fact Daily Article 2/8/11 "Fornmer city
recycler disputes Austin's positive
recycling nunbers”

............................................. 160
E-Mails 3/9/11, Subject: Meno to Mayor and
Council From Solid Waste Services
Regarding Item 31, March 10th Counci l
Agenda - Briefing Long Term Recycling
Servi ces Contract

............................................. 162
In Fact Daily Article 3/25/11 "City staff
favors Bal cones over Texas Disposal for
recycling contract"”

............................................. 165
E-Mails 3/29/11, Subject: Responses to
Inquiry on pricing offers

............................................. 167
Menmo 4/1/11 to Mayor and Council Menbers
From Gedert

............................................. 169
Menmo 4/12/11 to Mayor and Council Menbers
From CGedert

............................................. 174
In Fact Daily Article April 4, 2011 "Texas
Di sposal raises concerns about staff
recycling cal cul ati ons”
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BOB GEDERT - April 30, 2013

EXHI BI TS (cont' d)

DESCRI PTI ON PAGE
............................................ 175

E-Mail 4/9/11, Subject: Recycling

Contract Presentation
............................................ 179

E- Mai | s, Subject: Contract Signing
............................................ 183

TDS Updat ed Comments on and Reconmended

Revi si ons for Austin Resource Recovery

Draft Master Plan Dated 12/13/11
............................................ 185

E-Mails, Subject: Gty staff's position
on Waste to Energy and Fl ow Contr ol
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BOB GEDERT - April 30, 2013

THE VI DEOGRAPHER: Today is April
the 30th, 2013. The tine is 9:47. W're on the record.
BOB GEDERT,
havi ng been first duly sworn, testified as foll ows:
EXAM NATI ON
QUESTI ONS BY MR HEMPHI LL:

Q Coul d you state your nane, please.

A Bob Cedert, Ge-d-e-r-t.

Q M. Gedert, nmy nane is JimHenphill and I'm a
| awyer for Texas Disposal Systens and Texas Di sposal
Systens Landfill, and you understand we're here to take
your deposition in a lawsuit between ny clients and the

Cty of Austin, correct?

A Yes.

Q And have you had your deposition taken before?

A | have in different settings. Not in this
particular setting, but in Ghio | had a -- a deposition

as well as in California.

Q kay. And how long has it been?

A. Oh, probably four or five years.

Q Al right. WlIl, you probably know sone of the
drill, but just to refresh your recollection, and
frankly also to refresh m ne, obviously the court

reporter is taking down everything that we say, so it's

i nportant that you try to wait until |'mdone with a

CRC for KEEPER COURT REPORTING

(512) 732-1805
d923658b- c6b6- 4e21- b63c- 24f b082c0ec6
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BOB GEDERT - April 30, 2013

A Wll, fromny -- fromny understanding of the
responses fromthe bid, the -- the Public Wrks bid was
a baseline and not a response.

Q And that -- again, that -- it's -- | want to
make sure | understand this. |It's fair to say that that
under st andi ng canme from di scussions you had had with --
with folks involved in the RFP process?

A Yes. And in -- and in all Iikelihood -- |

cannot recall exactly the tineline during this first two

weeks on the job, but in all |ikelihood that -- that
Wednesday norning is when we had that -- that team
meet i ng.

Q And by that -- that would be the day after the
-- the --

A The bi ds.

Q -- responses were --

A That's right. Yeah.

(Deposition Exhibit No. 9 marked)

Q (By M. Hemphill) Exhibit 9 to your deposition
is a followp set of e-mails fromExhibit 8 to your
deposi tion, again comunication with M. Col enman of
Counci | Menber Shade's office. The e-mail said -- there
is an e-mail in the mddle that says it's from
M. Goode. |Is that an e-mail that you also were

i nvolved in drafting?

CRC for KEEPER COURT REPORTING

(512) 732-1805
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BOB GEDERT - April 30, 2013

A. No, I'"'mnot famliar with this e-nmnil

communi cation at all.

Q Ckay.
A. Yeah.
Q And so --

M5. CARTER. Ckay, Gary Newton is here.
MR HEMPHI LL: Oh.
THE W TNESS: Anot her visitor.

Q (By M. Henphill) So in Exhibit 9, in the

m ddl e where -- where M. (Goode says in response to "can

we tell parties that the City does not intend to build

it's omm MRF," he says, "No, | don't think we can say
that yet because we've not had tine to evaluate."” And
he says that if -- if all of the responses are really
bad, we still may -- we still need maybe for us to build

our own VRF. Do you see that?
A | do see that.
Q And then he says, "I seriously doubt that, but

| don't think we can elimnate any option at this

stage. "

A Yeah, | was not famliar with this
communi cation or -- or that direction.

Q Was that consistent with your understandi ng at
the tinme?

A My understanding at the time was that the

CRC for KEEPER COURT REPORTING
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From: R 4

To! Bonie. ol

Subject: RE: Greenstar contract renegotistion
Datet Wednesday, February 10, 2010 1:35:24 PM
Thanks!

i+ d

<]

- glen coleman

Policy Aide, Council Member Randi Shade
Austin City Council Place Three
512 974-1374

From: Goode, Robert
Sent: Wednesday, February 10, 2010 11:46 AM
To: Coleman, Glen

Subject: RE; Greenstar contract renegotiation

Mo, | don't think we can say hat yel becaoss we've not had e fo evaluate ihese optiohs,  What if

we avaiate the options and ait of tem propossd dasls that were real bad fom the Cily's perspantive?
Wa sl noad may ba forced 10 build our own MRF, 1 sercusly doult that, bl | goat think we can

sliminate any oplion et this wags. i

From: Coleman, Glen

Sent: Wednesday, February 10, 2010 10:29 AM
‘To: Goode, Robert

Subject: RE: Greenstar contract renegotiation

Thariks.

May we now safely tell inguiring parties that the City does not intend to build its
own MURF?

- glen

- glen coleman

Policy Aide, Council Member Randi Shade
Austin City Coundl Place Three
512 974-1374

TDS v. COA
A-11-CV-1070-LY
COA 001732
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BOB GEDERT - April 30, 2013

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

TEXAS DISPOSAL SYSTEMS,
INC. and TEXAS DISPOSAL
SYSTEMS LANDFILL, INC.,
Plaintiffs,
VS. CASE NO. A-11-CV-1070-LY
CITY OF AUSTIN, TEXAS, and
BYRON JOHNSON, in his
official capacity,
Defendants.

* %k K ok ok ok % % * F ok
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REPORTER'S CERTIFICATION
ORAL AND VIDEOTAPED DEPOSITION OF
BOB GEDERT
APRIL 30, 2013
VOLUME 1

I P R R R E R E R R AR R R EE R R R R & X R EEEEE &S S S S SRR

I, KIMBERLY G. KEEPER, Certified Shorthand
Reporter in and for the State of Texas, hereby certify
to the following:

That the witness, BOB GEDERT, was duly
sworn by the officer and that the transcript of the oral
deposition is a true record of the testimony given by
the witness;

I further certify that pursuant to FRCP
Rule 30(f) (1) that the signature of the deponent:

XXX was requested by the deponent or a
party before the completion of the deposition and is to

be returned within 30 days from date of receipt of the

CRC for KEEPER COURT REPORTING
(512) 732-1805

d923658b-c6b6-4e21-b63c-24fb082clect
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BOB GEDERT - April 30, 2013

transcript. If returned, the attached Changes and
Signature Page contains any changes and the reasons
therefor;

was not requested by the deponent
or a party before the completion of the deposition.

I further certify that I am neither
counsel for, related to, nor employed by any of the
parties or attorneys to the action in which this
proceeding was taken. Further, I am not a relative or
employee of any attorney or record in this cause, nor am
I financially or otherwise interested in the outcome of

the action.

Subscribed and sworn to on this the 6th

day of May, 2013.

&mdw%-/‘f ﬁfﬁﬁﬂiﬁ

KIMBERLY G. KEEPER, TEXAS CSR No. 2162
Expiration Date: 12/31/13

Firm Registration No. 556

7800 North Mopac, Suite 120

Austin, Texas 78759

512-732-1805

CRC for KEEPER COURT REPORTING
(512) 732-1805
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HOWARD LAZARUS - April 09, 2013

transcript. If returned, the attached Changes and
Signature Page contains any changes and the reasons
therefor;

was not requested by the deponent
or a party before the completion of the deposition.

I further certify that I am neither
counsel for, related to, nor employed by any of the
parties or attorneys to the action in which this
proceeding was taken. Further, I am not a relative or
employee of any attorney or record in this cause, nor am
I financially or otherwise interested in the outcome of

the action.

Subscribed and sworn to on this the 24th

day of April, 2013.

/&m(/a&j - M. Keepen

.

KIMBERLY G. KEEPER, TEXAS CSR No. 2162
Expiration Date: 12/31/13

Firm Registration No. 556

7800 North Mopac, Suite 120

Austin, Texas 78759

512<=732=1805

CRC for KEEPER COURT REPORTING
(512) 732-1805

22053e23-dcc4-4052-a497-£90859d40127
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UNI TED STATES DI STRI CT COURT
VWESTERN DI STRI CT OF TEXAS
AUSTI N DI VI SI ON

TEXAS DI SPOSAL SYSTEMS,

| NC. and TEXAS DI SPOSAL

SYSTEMS LANDFI LL, | NC.
Pl ai ntiffs,

VS.

CITY OF AUSTIN, TEXAS, and
BYRON JOHNSON, in his
of ficial capacity,

Def endant s.

CASE NO. A-11-CV-1070-LY

% F 3k %k %k % X X X %
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ORAL DEPCSI TI ON OF
TAMM E W LLI AMSON
APRIL 10, 2013
VOLUME 1

khkkhkkkhkkhkhkkhkhkkhkhkkhkhkkhkhkkhkhkkhkhkhkhhkhhkhhkkihkkikkhhkkihkkikkikkix*kx%x

ORAL DEPGSI TI ON OF TAMM E W LLI AMSON,
produced as a witness at the instance of the Plaintiffs
and duly sworn, was taken in the above-styled and
nunbered cause on the 10th day of April, 2013, from
9:35 aam to 12:34 p.m, before KIMBERLY G KEEPER
Certified Shorthand Reporter in and for the State of
Texas, reported by machi ne shorthand, at Austin Cty
Hal |, 301 West 2nd Street, Austin, Texas 78701 pursuant
to the Federal Rules of Cvil Procedure and that the

deposition shall be read and signed under penalties of

perjury.

TDS vs. City of Austin

Summary Judgment

Plaintiffs' Exhibit
PX-05

CRC for KEEPER COURT REPORTING
(512) 732-1805
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TAMMIE WILLIAMSON - April 10, 2013

APPEARANCES

FOR THE PLAI NTI FFS:

MR JAMES A, HEMPHI LL

GRAVE DOUGHERTY HEARON & MOODY, P.C.
401 Congress Avenue, Suite 2200
Austin, Texas 78701

512-480- 5762/ 512-536-9907 (fax)

j hemphi I | @dhm com

FOR THE DEFENDANTS:

M5. LYNN E. CARTER

ASS| STANT CI TY ATTORNEY

301 West 2nd Street

P. O Box 1546

Austin, Texas 78767
512-974-2171/512-974- 1311 (fax)
| ynn. carter @usti nt exas. gov

ALSO PRESENT:

M. Gary New on
M. Adam G egory

CRC for KEEPER COURT REPORTING
(512) 732-1805
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TAMMIE WILLIAMSON - April 10, 2013

| NDEX

ADpPEar ANCES. . . .

TAMM E W LLI AVSON
Exam nation by M. Henphill................

Changes and Corrections........................

Signature. .. ...

Reporter's Certificate.........................

EXH BI TS

NO. DESCRI PTI ON

P
E-Mail 6/3/09 to Kennard Form W | i anson,
Subj ect: G eenstar Contract and Amendnent

2
E-Mails 6/23/09, Subject: Public
| nf or mati on Request

S
E-Mail 7/13/09 to Goode and Garza From
WIlianson, Subject: G eenstar Tonnage
| nf ormati on and Attachnent

A
E-Mails, Subject: sws capital budget

D

E-Mails, Subject: Meeting Summary and
Proposed Next Steps

PAGE

13

14

16

18

20

CRC for KEEPER COURT REPORTING
(512) 732-1805
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TAMMIE WILLIAMSON - April 10, 2013

EXH BI TS (cont' d)

NO. DESCRI PTI ON PAGE

............................................. 21
E-Mails, Subject: Public Private
Partnership Analysis - Draft Menp Report

............................................. 21

E-Mails, Subject: Contact information for

private conpanies
............................................. 26

E-Mail 10/26/09 to Matthews, et al from

Snyt he- Macaul ay
............................................. 28

E-Mails 10/29/09, Subject: MRF RFP Concerns
............................................. 32

E-Mails 11/10/09, Subject: Dennis tried

to return call
............................................. 36

E-Mails, Subject: Conmmssion left in the

dar k agai n!
............................................. 39

E-Mail 11/18/09 to Carole fromWIIianson
............................................. 41

E-Mails 12/16/09, Subject: Carification

and Reconmendation on G eenstar Contract
............................................. 42

E-Mails 12/22/09, Subject: TDS to seek

expansi on of industrial park in Creednoor
............................................. 44

E-Mails, Subject: MRFRFP: Recycling

RFP No. RDR005
............................................. 46

E-Mail 12/8/09 to SWAC Menbers from
Gregory with Attachnents

CRC for KEEPER COURT REPORTING

(512) 732-1805
aealald8- 93b8-4d45- 82e2- 56edd491d3ec



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 1:11-cv-01070-LY Document 34-5 Filed 05/10/13 Page 5 of 11page 5

TAMMIE WILLIAMSON - April 10, 2013

EXHI BI TS (cont' d)

NO. DESCRI PTI ON PAGE

............................................. 48
E-Mails, Subject: Reasons why the Gty of
Austin should not amend its contract with
G eenst ar

............................................. 50

E- Mai | s, Subject: Decenber 9, 2009 Agenda

ltem # 4
............................................. 55

E-Mails 1/11/10, Subject: Decenber 9, 2009

Agenda Item # 4
............................................. 57

E-Mails, 1/15/10, Subject: Anti-Lobbying

Af fidavit
............................................. 58

E-Mails, Subject: Decenber 9, 2009 Agenda

ltem # 4
............................................. 62

E-Mails, Subject: Public Information

Request
............................................. 63

E-Mail 1/14/10 to Rivers from

Snyt he- Macaul ay, Subject: MRFRFP

Proposed Eval uati on Team
............................................. 67

E-Mails 6/7/10, Subject: Recommendati on

for Anard Notice to City Council wth

Attached MRF Eval uation Matrix
............................................. 70

E-Mails, Subject: Followup to neeting

with AE on 10/ 26/ 09
............................................. 74

E-Mails, Subject: no contact nedia
inquiries

CRC for KEEPER COURT REPORTING
(512) 732-1805
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TAMMIE WILLIAMSON - April 10, 2013

NO. DESCRI PTI ON PAGE

EXHI BI TS (cont' d)

............................................. 78
E-Mails, Subject: Geenstar contract
renegoti ati on

............................................. 82

Agenda 2/25/10 Solid Waste Servi ces,

Item No. 50, Recommrendation for

Counci | Action
............................................. 85

E-Mails, Subject: MEDI A CALL: In Fact

Daily re: Greenstar contract on Council

agenda, DEADLI NE TODAY!
............................................. 89

E-Mails, Subject: fyi - centroid project

CRC for KEEPER COURT REPORTING
(512) 732-1805
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TAMMIE WILLIAMSON - April 10, 2013

(Per agreenent of counsel, reading of the
federal introduction was wai ved)
TAMM E W LLI AMSON,
havi ng been first duly sworn, testified as foll ows:
EXAM NATI ON
QUESTI ONS BY MR HEMPHI LL:

Q Coul d you state your name for the record,
pl ease, ma' am

A Tamry WI I ianson.

Q Ms. WIllianson, ny nane's JimHenphill and I'm
the lawer for Texas Di sposal Systens and Texas D sposal
Systens Landfill, and you understand we are here to take
your testinony under oath in a |lawsuit between TDS and
the Gty of Austin, correct?

A Yes.

Q And have you had your deposition taken before,

ma' anf

A Yes.

Q How many ti nmes?

A Maybe fi ve.

Q Maybe five? When was the [ast -- nost recent
one?

A About a year ago.
Q Ckay. So you m ght be generally famliar with

the format of a deposition, but |I'mgoing to go ahead

CRC for KEEPER COURT REPORTING
(512) 732-1805
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TAMMIE WILLIAMSON - April 10, 2013

t hat hel ped Howard put the response together from Solid
Waste Services who was al so an eval uator of the RFP
proposal s or responses?
A | take that back, | don't think Samwas -- |

t hi nk Sam was an evaluator. | don't believe Sam was on
the -- the teamputting it together, so | think it my
have been Vidal, it may have been Richard and a couple
ot hers, but | think Sam was an evaluator like |I was on
the team So | don't think there was -- there were

peopl e that did both evaluate and put it together.

Q Ckay.

A So | think there was two separate and distinct
t eans.

Q Do you recall anyone who was involved in

putting the RFP response together comng to you and
asking for any input to be used in putting it into the

RFP response by Public Wrks?

A What -- I'msorry, | don't understand your
guest i on.
Q Sure. Did-- 1 think you said M. Ml donado

was on the teamthat was hel ping putt the Public Wrks
response to an RFP together --

A Ri ght .

Q -- correct? Did M. Mldonado or anyone el se

fromSolid Waste, do you recall themever comng to you

CRC for KEEPER COURT REPORTING
(512) 732-1805
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TAMMIE WILLIAMSON - April 10, 2013

and tal king to you about what should or shouldn't be in
the Public Wrks proposal ?

A. | think Vidal did come to ne and ask a couple
of questions, | believe, and | think -- | can't renenber
what the questions were exactly, and | nmay have referred
himto go back to Howard or soneone el se or Jules or
soneone el se and say, okay, that's not -- you know,
that's not sonething | felt confortable with or | didn't
know enough about that particular issue. He needed to

go back and talk to Jules and the other team nenbers

about that.
Q Ckay.
A | think Vidal did ask a question or two.

Q And was it -- and if M. Ml donado or any ot her
menber of the Public Wrks team M. Lazarus's team had
particul ar questions about Solid WAste Services issues,
were they free to ask other nenbers of the Solid Waste
Services staff about thenf

A Yeah, they could have.

Q Now, when you -- well --

(Deposition Exhibit No. 24 marked)

Q (By M. Henphill) Exhibit 24 to your
deposition is an e-mail chain, and one of -- one of
which is a -- has an attachnent that is called a

pur chasi ng recycling services final evaluation matri X,

CRC for KEEPER COURT REPORTING
(512) 732-1805

aealald8- 93b8-4d45- 82e2- 56edd491d3ec



10

L1

12

13

14

15

16

17

18

gL

20

21

22,

23

24

25

Case 1:11-cv-01070-LY Document 34-5 Filed 05/10/13 Page 10 ofgldlge 104

TAMMIE WILLIAMSON - April 10, 2013

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

TEXAS DISPOSAL SYSTEMS,
INC. and TEXAS DISPOSAL
SYSTEMS LANDFILL, INC.,
Plaintiffs,
VS. CAEE NO. A-11-CV-1070-LY
CITY OF AUSTIN, TEXAS, and
BYRON JOHNSON, in his
official capacity,
Defendants.

* % ok ok ok % % ok k ok

R R R E R AR A X EEEEER R R R R R EE B S S S S S5 & RS SRS E R

REPORTER'S CERTIFICATION
ORAL DEPOSITION OF
TAMMIE WILLIAMSON
APRIL 10, 2013
VOLUME 1
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I, KIMBERLY G. KEEPER, Certified Shorthand
Reporter in and for the State of Texas, hereby certify
to the following:

That the witness, TAMMIE WILLIAMSON, was
duly sworn by the officer and that the transcript of the
oral deposition is a true record of the testimony given
by the witness;

I further certify that pursuant to FRCP
Rule 30(f) (1) that the signature of the deponent:

XXX was requested by the deponent or a
party before the completion of the deposition and is to

be returned within 30 days from date of receipt of the

CRC for KEEPER COURT REPORTING
(512) 732-1805
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TAMMIE WILLIAMSON - April 10, 2013

transcript. If returned, the attached Changes and
Signature Page contains any changes and the reasons
therefor;

was not requested by the deponent
or a party before the completion of the deposition.

I further certify that I am neither
counsel for, related to, nor employed by any of the
parties or attorneys to the action in which this
proceeding was taken. Further, I am not a relative or
employee of any attorney or record in this cause, nor am
I financially or otherwise interested in the outcome of

the action.

Subscribed and sworn to on this the 24th

day of April, 2013.

(| ~

KIMBERLY G. KEEPER, TEXAS CSR No. 2162
Expiration Date: 12/31/13

Firm Registration No. 556

7800 North Mopac, Suite 120

Austin, Texas 78759

512-732-1805

CRC for KEEPER COURT REPORTING
(512) 732-1805
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UNI TED STATES DI STRI CT COURT
VESTERN DI STRI CT OF TEXAS
AUSTI N DI VI SI ON

TEXAS DI SPOSAL SYSTEMS,
I NC. and TEXAS DI SPOSAL
SYSTEMS LANDFI LL, I NC. ,
Plaintiffs,
VS. CASE NO. A-11-CV-1070-LY
CITY OF AUSTIN, TEXAS, and
BYRON JOHNSON, in his
of ficial capacity,
Def endant s.
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ORAL DEPCSI TI ON OF
JOHN STEI NER
APRI L 18, 2013
VOLUME 1
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ORAL DEPCSI TI ON OF JOHN STEI NER, produced
as a witness at the instance of the Plaintiffs and duly
sworn, was taken in the above-styled and nunbered cause
on the 18th day of April, 2013, from1:12 p.m to
2:35 p.m, before KIMBERLY G KEEPER, Certified
Shorthand Reporter in and for the State of Texas,
reported by machi ne shorthand, at Austin Gty Hall,

301 West 2nd Street, Austin, Texas 78701 pursuant to the
Federal Rules of G vil Procedure and that the deposition

shall be read and signed under penalties of perjury.

TDS vs. City of Austin
Summary Judgment

Plaintiffs’ Exhibit
PX-06
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APPEARANCES

FOR THE PLAI NTI FFS:

MR JAMES A, HEMPHI LL

GRAVE DOUGHERTY HEARON & MOODY, P.C.
401 Congress Avenue, Suite 2200
Austin, Texas 78701

512-480- 5762/ 512-536-9907 (fax)

j hemphi I | @dhm com

FOR THE DEFENDANTS:

M5. LYNN E. CARTER

M5. BEVERLY WEST

ASSI STANT CI TY ATTORNEYS

301 West 2nd Street

P. 0. Box 1546

Austin, Texas 78767
512-974-2171/512-974- 1311 (fax)
| ynn. cart er @usti nt exas. gov

ALSO PRESENT:
M. Gary New on
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Page 3
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JOHN STEI NER

Exam nation by M. Henphill................ 4
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Signature. .. ... 47
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EXH BI TS

NO. DESCRI PTI ON PAGE
e 8

COGEL Article "Anti-Lobbying Provisions in

Procurenent Solicitations: An Experinent

I n Enf orcenent
2 36

The Austin Chronicle Article "Muffing the
MRF, TDS & G eenstar cited for |obbying"
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Page 4

(Per agreenent of counsel, reading of the
federal introduction was wai ved)
JOHN STEI NER
havi ng been first duly sworn, testified as foll ows:
EXAM NATI ON
QUESTI ONS BY MR HEMPHI LL:
Q M. Steiner, you are a |licensed attorney,
correct?
A That's right.
Q How | ong have you been |icensed?
A Since ' 82.

Q And you' ve mai ntai ned your practice as active

since then? O vyour |license as active, | should say.

A Yes.

Q How | ong have you been with the Cty?

A Since ' 95.

Q And your -- what is your title today?

A Assi stant city attorney.

Q And at one point you were -- and nake sure
get the title -- title right, and you correct me if |I'm
wong -- the City's integrity officer?

A That's right.
Q And approximately what tinme span did you serve

In that capacity?

A It started about the tine we noved to City

https://ww. ny. pdf-it.conm i depos/
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Page 32

sure, sure.

(Di scussion off the record)

M5. CARTER: | think that's a basic enough
question | don't mnd M. Steiner answering that.

MR. HEMPHI LL: Thank you.

M5. CARTER: But by that | don't intend to

wai ve any attorney-client privilege or deliberative

process privilege objection that we've made. | think
it's just such a basic level, | will allow himto
r espond.

MR. HEMPHI LL: Agreed you are not making

any such wai ver.

A Wll, | think the attorney-to-attorney contacts
are allowed, so -- and | think that also public neeting
is a--1s a safe harbor we call it, OQpen Meeting Act is

a safe harbor, and | believe the 2011 anendnents have a
provision in it for procedural questions as well.

Q (By M. Henmphill) Fair enough. Another one of
t hese questions. Wuld you agree that the anti-I obbying
ordi nance places restrictions on the speech of
respondent s?

A Yes.

Q Have you or anyone el se to your know edge
associated with the Gty nade any public statenents --

and |'mnot tal king about pleadings in this l[awsuit, |

https://ww. ny. pdf-it.conm i depos/
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JOHN STEINER - April 18, 2013

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

TEXAS DISPOSAL SYSTEMS,
INC. and TEXAS DISPOSAL
SYSTEMS LANDFILL, INC.,
Plaintiffs,
VS. CASE NO. A-11-CV-1070-LY
CITY OF AUSTIN, TEXAS, and
BYRON JOHNSON, in his
official capacity,
Defendants.

* % F Ok F F F X % * %
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REPORTER'S CERTIFICATION
ORAL DEPOSITION OF
JOHN STEINER
APRIL 18, 2013
VOLUME 1

I EE T E LTRSS EERE S SRR R LR SR SRR EEREEE &5 SRS E S S S SRR

I, KIMBERLY G. KEEPER, Certified Shorthand
Reporter in and for the State of Texas, hereby certify
to the following:

That the witness, JOHN STEINER, was duly
sworn by the officer and that the transcript of the oral
deposition is a true record of the testimony given by
the witness;

I further certify that pursuant to FRCP
Rule 30(f) (1) that the signature of the deponent:

XXX was requested by the deponent or a

party before the completion of the deposition and is to

be returned within 30 days from date of receipt of the

CRC for KEEPER COURT REPORTING
(512) 732-1805

def5£780-288e-45cc-843f-9961cda605fe
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JOHN STEINER - April 18,2013

transcript. If returned, the attached Changes and
Signature Page contains any changes and the reasons
therefor;

was not requested by the deponent
or a party before the completion of the deposition.

I further certify that I am neither
counsel for, related to, nor employed by any of the
parties or attorneys to the action in which this
proceeding was taken. Further, I am not a relative or
employee of any attorney or record in this cause, nor am
I financially or otherwise interested in the outcome of

the action.

Subscribed and sworn to on this the 24th

day of April, 2013.

&mz}acxj M. kepar

KIMBERLY G. KEEPER, TEXAS CSR No. 2162
Expiration Date: 12/31/13

Firm Registration No. 556

7800 North Mopac, Suite 120

Austin, Texas 78759

512-732-1805

CRC for KEEPER COURT REPORTING
(512) 732-1805

d6£5£780-288e-45cc-843f-9961cda605fe
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

TEXAS DISPOSAL SYSTEMS, INC., °

and TEXAS DISPOSAL SYSTEMS °©
LANDFILL, INC., °
Plaintiffs, °©

° CIVIL ACTION NO.
V. °©

° A-11-CVv-1070-LY
CITY OF AUSTIN, TEXAS, and °©
BYRON JOHNSON, in his °
Official Capacity, °©
Defendants. °©

* * * * * * * * * * * * * * * * * *

THE ORAL DEPOSITION OF
BOBBY EDWARD GREGORY

February 27, 2013

ORAL DEPOSITION OF BOBBY EDWARD GREGORY
produced as a witness at the instance of the Defendants
and duly sworn, was taken in the above styled and
numbered cause on the 27th day of February, 2013, from
9:06 a.m. to 12:02 p.m., before Sandra S. Givens, CSR,
in and for the State of Texas, reported by machine
shorthand method, at Graves Dougherty Hearon & Moody,
PC, 401 Congress Avenue, Suite 2200, Austin, Texas

78701, pursuant to the Federal Rules of Civil

TDS vs. City of Austin
Procedure. Summary Judgment

Plaintiffs’ Exhibit

PX-07

GIVENS COURT REPORTING
9532 Morgan Creek Drive, Austin, Texas 78717 (512) 301-7088
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A PPEARANTCES

FOR THE PLAINTIFF:

James A. Hemphill

Graves Dougherty Hearon & Moody, PC
401 Congress Avenue

Suite 2200

Austin, Texas 78701

512.480.5762

FOR THE DEFENDANT:

ALSO

Lynn E. Carter
Assistant City Attorney
City of Austin

301 W. 2nd Street

4th floor

Austin, Texas 78701
512.974.2171

PRESENT:

Gary Newton

General Counsel

Texas Disposal Systems
512.421.1305

Adam Gregory
Texas Disposal Systems
512.421.7693

GIVENS COURT REPORTING

9532 Morgan Creek Drive, Austin, Texas 78717 (512) 301-7088




Case 1:11-cv-01070-LY Document 34-7 Filed 05/10/13 Page 3 of

12

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I NDEKX

Appearances — - — - — — — — — — — — — — — — — — -
Exhibits - = = = = — — — — — — — — — — — — — — - -
BOBBY EDWARD GREGORY
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EXHIBTITS
NO. DESCRIPTION
1 Plaintiff's Objections and Responses to
Set of Interrogatories

2 Comparison of Annual Net Revenue

3 3/26/11 B. Gregory, Schneider, Vittori
E-mail Chain

PAGE
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45
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BOBBY EDWARD GREGORY,
having been first duly sworn, testified as follows:
EXAMINATION
BY MS. CARTER:

Q Mr. Gregory, have you had your deposition
taken before?

A Yes.

Q Okay. I'm going to remind you of just a
couple of quick ground rules. If you'll wait till T
finish a question -- and I'm sorry, I tend to kind of
pause -- before you answer, then that will give us a
clear record. Fair enough?

A I'll do my best.

Q And if you will answer -- you're doing
great -- with a yes or a no rather than an uh-huh or a
huh-uh, that will also give us a clear record. Fair
enough?

A Yes, ma'am.

Q And if there's any question that I ask you
that you do not understand or blanked out, you need me
to rephrase it, please let me know that, because
otherwise, I will assume that every answer that you've
given you've understood the questions. Fair enough?

A Fair enough.

Q Okay. I am going to kind of hit the high

GIVENS COURT REPORTING
9532 Morgan Creek Drive, Austin, Texas 78717 (512) 301-7088
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to give you a price on a 20 million dollar MRF and say,
Okay, we'll tell you later whether we want it in 2010,
2011, or 2012. They'll say, Well, the deal's off. Our
pricing is off, because it's all based on manufacturing
and short-term delivery or a specific time to make it
and deliver it and get their money.

So while they were two separate issues,
and I was comfortable and still am comfortable that I
had the basis to address the issue and not violate an
anti-ordinance, it was very bizarre why the Greenstar
deal came out immediately after the RFP came out, and
it appeared to me that it was an effort to basically
scuttle any opportunity to do the RFP. But
nevertheless, they were two separate issues.

Q What do you mean an effort to scuttle the
RFP?

A The intent of the RFP, as I understood it
then and as I firmly believe it today, was to give an
opportunity for all vendors to answer the City's needs
for recycling services. It wasn't just the MRF. The
City staff themselves proposed other things other than
a MRF. TDS was well prepared to, under its RFP
response had it sent one...

We'd already met with Robert Goode

telling him all the things we wanted to do in a

18

GIVENS COURT REPORTING
9532 Morgan Creek Drive, Austin, Texas 78717 (512) 301-7088
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contract amendment, and he said, "No. Don't do the
contract amendment now. Let's do the RFP." And I
said, "Well, I can do it through an RFP," and so he got
me to hold off on the contract amendment proposal so he
could do the RFP.

And T was fine with that. I had full
intentions to do it, and I told him at the time -- and
he asked me, "How soon can you have your MRF up and
running?" And I assured him, and he asked me several
times, and I assured him that we would have it up and
running by October 1lst, 2010, which was at that time
less than a year. Because as I recall, this meeting
was in late October. Could have been right at the
first of November, I'm not sure, because those -- we'd
have to go back and check my calendar, but it
definitely was before the RFP came out.

Q Prior to December 9th of 2009 tell me all the
meetings that you recall being prevented from sharing
your opinion or making a presentation to SWAC or City
Council.

A Well, I can -- I'll do my best to come up
with them, but I certainly need some help from
documents to remind me when meetings happened, because
there have been many meetings. SWAC or SWAC [SWOK],

however you say it, S-W-A-K --

19
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him on that. We dealt with him or watched him on the
Austin Energy wood-waste-burning plant in August of
2008, which was a very, very odd thing to us, because
it dealt with a plant that could bury the waste.

We talked with Austin Energy about waste
that was high BTU going into a plant. There was a lot
of interest in that. At the same time, Austin, mainly
Robert Goode, began pushing the franchise effort to
take over all control of haulers in Austin
jurisdiction. That's when the 3,000 petitions came in.

The Greenstar contract went on. We
started giving comment on that. That was very, very
frustrating, it seemed, to the staff, because I don't
think they really cared about the price issues. They
wanted to build their own MRF; that became more and
more evident to me.

And so we were working and meeting with
Robert Goode and the city manager as we could during
that time, and that's why I remember this late October
2009 or early November, I forget exactly, meeting that
we had with Robert Goode where we presented our
proposal to amend our existing contract to him
verbally, told him what we would like to do.

He said, "Well, we certainly can do

that, because the contract allows it, although it would

23

GIVENS COURT REPORTING
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be better if we did something like an RFP where
everyone had a chance to give, to give their proposals,
not only on recycling, but -- a MRF, but on other types
of recycling and other types of transportations,
service centers, all kind of things. And then if the
Council didn't want to do that, or along the way they
could say, Well, no, they want to do the amendment of
existing contract, and no one could come and say they
were left out of the process."”

I said, "Robert, you're right. That
makes, that makes good sense, because we're not, we're
not trying to cut people out. We're trying to give you
an avenue to implement large numbers of operations and
the facilities for the implementation of a large number
of zero-waste activities." A lot of things regarding
zero waste require facilities, and lots of those
facilities have to be permitted through the TCEQ, dealt
with on the county citing ordinance, because all the
good intentions in the world just can't get there
unless you've got a facility to do these things on and
that facility has the proper regulations, et cetera.

So we were offering to do it through
the contract amendment format or through an RFP. So
I -- it's the only good meeting I've ever had with

Robert Goode, and it was clear to me that he wanted to

24
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pin down whether I was going to have a MRF ready -- and
I assured him several times that I would -- up in
operation by October 1lst, 2010, that I would respond to
an RFP if one was issued, and I said, "Sure.
Absolutely."

And he asked me to hold off on the
permit -- I'm sorry, the contract amendment proposal so
that they could do the RFP, and I said, "That's fine."
I said, "It's there anyway, and it's a separate thing
from the RFP. So if at any point in time you want to
do that for any one of these things" -- and one of them
includes pulverizing glass, as a matter of fact -- "any
one of those we can do," and he acknowledged that.

So we left that meeting thinking, Well,
good. There's actually an opportunity through a
combination of an RFP and a potentially combination of
an amended existing contract to really get some of
these facilities going and get the process going on
expanding the efforts to actually meet zero waste.

Q Let me ask -- interrupt just a second.

A Sure.

Q When was this meeting with Robert Goode that
you —-

A I'll have to do better -- I'll have to find

out.

25
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

TEXAS DISPOSAL SYSTEMS, INC.,
and TEXAS DISPOSAL SYSTEMS
LANDFILIL, INC.,
Plaintiffs,
CIVIL ACTION NO.
7
A-11-CVv-1070-LY
CITY OF AUSTIN, TEXAS, and
BYRON JOHNSON, in his
fficlial Capaesily,
Defendants.

0 0 0 0 0 0O 0O 0 o0 0 ©

REPORTER'S CERTIFICATION OF THE
ORAL DEPOSITION OF BOBBY EDWARD GREGORY

February 27, 2013

I, Sandra S. Givens, Certified Shorthand Reporter
in and for the State of Texas, hereby certify to the
following:

That the witness, BOBBY EDWARD GREGORY, was duly
sworn by the officer and that the transcript of the
oral deposition is a true record of the testimony given
by the witness;

That the original deposition transcript was
submitted to: James A. Hemphill, attorney for
Mr. Gregory.

That a copy of this certificate was served on all
parties and/or the witness shown herein on March 11,
2015

I further certify that pursuant to FRCP Rule

GIVENS COURT REPORTING
9532 Morgan Creek Drive, Austin, Texas 78717 (512) 301-7088
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30(f) (1) that the signature of the deponent:

X was requested by the deponent or a party
before the completion of the deposition and that the
signature is to be before any notary public and
returned within 30 days from the date of receipt of the
transcript. If returned, the attached Changes and
Signature Page contains any changes and the reasons
therefor:

was waived by the deponent or a party before
the completion of the deposition.

That $556.00 is the deposition officer's charges
to the Defendants for preparing the original deposition
transcript and any copies of exhibits;

That the amount of time used by each party at the
deposition is as follows:

Lynn E. Carter - 2 hours, 40 minutes

James A. Hemphill - 0 minutes

That pursuant to information given to the
deposition officer at the time said testimony was
taken, the following includes counsel for all parties
of record:

James A. Hemphill - Attorney for Plaintiff

Lynn E. Carter- Attorney for Defendants

I further certify that I am neither counsel for,

related to, nor employed by any of the parties or

GIVENS COURT REPORTING
9532 Morgan Creek Drive, Austin, Texas 78717 (512) 301-7088
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attorneys in the action in which this proceeding was
taken, and further, that I am not financially or

otherwise interested in the outcome of the action.

111

Certified to by me this 11th day of March, 2013.

GIVENS COURT REPORTING
9532 Morgan Creek Drive
Austin, Texas 78717
(5127 301=70188

SANDRA S. GIVENS, CSR
Certification No. 5000
Certificate Expires 12/31/13

# sg-1280

GIVENS COURT REPORTING
9532 Morgan Creek Drive, Austin, Texas 78717 (512) 301-7088
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UNI TED STATES DI STRI CT COURT
WESTERN DI STRI CT OF TEXAS
AUSTI N DI VI SI ON
TEXAS DI SPOSAL SYSTEMS, )
I NC., and TEXAS DI SPOSAL
SYSTEMS LANDFI LL, | NC.

Plaintiffs,

)
)
)
)
)
V. ) CASE NO. A-11-CV-1070-LY
)
CITY OF AUSTIN, TEXAS, and )
BYRON JOHNSON, in his )
official capacity, )

)

Def endant s. )
I TSSOy
ORAL DEPOSI TI ON OF
BOBBY EDWARD GREGORY,
CORPORATE REPRESENTATI VE
MARCH 1, 2013

R kR I b e i i S S R S kS e i S S S

ORAL DEPOSI TI ON OF BOBBY EDWARD GREGORY, CORPORATE
REPRESENTATI VE OF TDS DI SPOSAL SYSTEMS, | NC. AND TDS
LANDFI LL, I NC., produced as a witness at the instance of
t he Defendants, and duly sworn, was taken in the
above-styl ed and nunmbered cause on March 1, 2013, from
9:19 a.m to 4:58 p.m, before Linda M Hutchins, CSR in
and for the State of Texas, reported by machi ne
shorthand, at the |law offices of Graves Dougherty Hearon
& Moody, 401 Congress Avenue, Suite 2200, Austin, Texas,
pursuant to the Federal Rules of Civil Procedure.

TDS

Sumj

s. City of Austin
mary Judgment

Plaintiffs” Exhibit GIVENS COURT REPORTING

PX-08 9532 Morgan Creek Drive, Austin, Texas 78701 (512) 301-7088
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APPEARANCES

FOR THE PLAI NTI FFS:
M. Janmes A. Henphill
GRAVES DOUGHERTY HEARON & MOODY
201 Congress Avenue, Suite 2200
Austin, Texas 78702
512-480-5762
512-536-9907 (Fax)
E-mail: jhenphill @dhm com
- and -
M. Gary Newton, General Counse
TEXAS DI SPOSAL SYSTEMS
P.O. Box 17126
Austin, Texas 78760-7126
512-421-1305
512-243-4123 (Fax)

E-mail: gnewton@ exasdi sposal.com

FOR THE DEFENDANTS:

Ms. Lynn E. Carter, Assistant City Attorney

CITY OF AUSTI N LAW DEPARTNMENT
P. O. Box 1546

Austin, Texas 78767-1546
512-974-2171

512-974- 1311 (Fax)

E-mail: lynn.carter@ustintexas. gov

ALSO PRESENT:
J. Adam G egory

GIVENS COURT REPORTING

9532 Morgan Creek Drive, Austin, Texas 78701 (512) 301-7088
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BOBBY EDWARD GREGORY, CORPORATE REPRESENTATI VE
Exam nation by Ms. Carter................. 5
Signature and Changes............... ... 191
Reporter's Certificate........ ... ... .. ... ..... 193
EXHI BI TS
NO. DESCRI PTI ON PAGE
1 Def endant's First Amended Rul e 30(b)(6)
Notice of Oral Deposition................. 5

2 E-mail, 11/30/09, from Lazenby, on behalf
of B. Gregory, to Rivers with attached
QUESE T ONS. . . . o 7
3 City Council neeting, Item 82, 12/17/009;
graph "Green star Extension"; and Counci
agenda Item No. 82, "Solid WAaste Services

Recommendati on for Council Action"........ 23
4 "ltem 82 Excerpt (Greenstar agenda item

from12/17/09 City Council meeting. Closed

Caption Log, Council neeting, 12/17/09"... 26

5 12/ 8/ 09 "Re: Decenber 9, 2009 Agenda |tem
#4.a.; Austin Solid Waste Advisory
Comm ssion Meeting,"....... ... ... 30
6 E-mail, 3/22/10, from Bob Gregory to Jim
W nberly, et al., with attached 3/21/10
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B. Gregory, to "Mayor and Council Menmbers” 116
9 E-mail, 2/17/11, from B. Gegory to M ke

10 Menor andum 3/29/ 11, "Response of TDS to
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(Exhibit 1 was marked.)

BOBBY EDWARD GREGORY,

havi ng been first duly sworn, was exam ned and testified

as foll ows:
EXAM NATI ON
BY Ms. CARTER

Q M. Gegory, we took your personal deposition
on Wednesday. The sane rules apply. Are you fine
with -- I know we stepped on each other a little bit, so
we'll both try to do a better job of waiting until the
ot her finishes talking before we start tal king. Okay?

Yes, nma'am

Q And | guess the one that's the nost inportant
tonme is if there's any question that | ask you that you
don't understand or need repeated, if you'll please ask
me to do that. O herwise, I'll assune anything you've
answer ed, you've understood; is that fair enough?

A "Il do ny best.

Q Al right. So Exhibit 1 to your deposition is
the corporate representative deposition notice; and have
you seen that prior to today?

A Yes, ma'am | have.

Q Ckay. Al right. I'mgoing to go through
these not in order and not necessarily going to touch

one and get off of it, because sone stuff | have nore in

GIVENS COURT REPORTING
9532 Morgan Creek Drive, Austin, Texas 78701 (512) 301-7088




Case 1:11-cv-01070-LY Document 34-8 Filed 05/10/13 Page 6 of 13

© 00 N oo O B~ w N P

N N NN NN P R P R R PR R R R
g » W N P O © 0 ~N O 0 »h W N P+ O

68

representati on was nade by Wllie and by Robert Goode
that this would be all revenue comng in, and there
woul d be no expenses.

And you may recall in ny deposition the
day before yesterday, | rem nded you that TDS haul ed al
of its recyclables to the Gty's dual-stream VMRF at that
time, and we were naking noney fromthe Gty, even
t hough we were paying a | ot of expenses; and how it was
expl ained to us that this was going to be -- the
G eenstar deal would be far, far better than what the
Cty's processing would be, which is why we supported
the Greenstar contract. It was based on a
representation that it was going to be far nore
profitable to the Gty and to TDS.

And they wouldn't | et us see a contract,
because they just didn't want to show a contract. And
we didn't see the contract until the first part of
Cctober. And that's when we realized that it was
conpletely wong, that it was going it be a ngjor
|l ose -- loser for us. And that's when we started
tal king to SWAC nenbers, because the representati on had
been one thing, that it was going to be highly
profitable, and it turned out to be -- they just |eft
out the expense part. It was a conplete

m srepresentation of the, of the facts.
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contract anendnent proposal.

Q kay. And allow nme to skip around a little
bit here.

A Sur e.

Q Was what was the reason for the timng that
t he proposed anendnent to TDS s contract woul d be
approxi mately the sanme tinme that the RFP responses were
due?

A Well, we wanted it to be approximately the
sanme tine, but after, so that it clearly was not in
response to the RFP. Wth an RFP, you have a deadli ne
to submt. You can submt it a week early, if you want
to, and you're still responsive.

W were not going to respond to the RFP.
By then we've nade that decision. So we turned it in,
as | recall, about a half hour after, in a manner that
was clearly not conpliant with the submttal of an RFP
response.

Now, to further answer your question, we
did it so that our contract anmendnent options were
avai l able to Council and staff roughly the sane tine,
but after the deadline to turn themin.

Q So what TDS hoped for by submtting the
proposed anmendnent to the contract is that the other

bi ds woul d be rejected or that TDS woul d be sel ected as
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the preferred alternative to the bid submtted in
response to the RFP?

A Absol utely not. W had no reason, nor did |
ever say, "Reject the other RFP." There was -- | don't
nmean "the other." "Reject the RFP responses. It was an

alternative to the RFP response. And we tal ked about,
day before yesterday, why we chose not to al so submt an
RFP response.

But, no, it was not with the intention
that Council or the staff would reject RFP responses. |
still believed then that it was good, that everyone had
their proposal out on the table, and they saw -- or
Council, at least, saw the options that woul d be
avail able to them from anyone and everyone who wanted to
gi ve a proposal.

Q Al right. Before you flip past that one, |I'm
going to look at it and see if | can describe it in the
record or I may just nmark it as an exhibit.

So this is Wednesday, February 10th of
2010, from Ryan Hobbs; its addressed to the SWAC
nmenbers, there's a three-page -- three pages from Ryan
Hobbs, and then it has some attachnents which are 24
pages. Right?

A Yes, ma'am Well, it starts at page 5 --

Q This is not all the pages. So it's got 5 of
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speak on an itemunder staff briefing; whereas, in, in
the past, |ike Decenber of '09, the action itemwas
under staff briefing.

Q And it's ny understanding that the Gty
Cerk's Ofice nade that change; do you know what tine
period that change was nade?

A | think it's fairly recent. Just the last few
nont hs, actually, is ny understandi ng.

Q kay. |I'mgoing to hand you a copy of a
responses to interrogatories, and there's not -- |I'm
just going to direct you to page 5, under Interrogatory
No. 2; do you recall this came up on Wednesday's --

A Are you done with this book?

Q Yes, | amthrough with that book.

A Yes, | do recall us talking about this item

Q kay. And I'm |l ooking on here, it |ooks like
Item No. 9 would be on the deposition notice, is going
to have information

A Yes. And this is a -- not necessarily a
correction, but a clarification fromwhat | spoke of in
the first deposition. You asked ne about three itens
that we had decided to not place a bid on for concern
related to anti-Iobby provisions, and | told you I
t hought that there were four.

Q Ri ght.
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A | did check that, and | believe it is three,

and there was a fourth one that we were not going to bid
on, but at the last mnute decided to bid on. So that
was the basis of ny confusion.

Q kay. Do you recall which one that was?

A It was the SDC0174, which was dated March
19t h, 2012, "Residential Refuse Dunpster Collection."

Q And do you recall what changed TDS' s deci si on
about, first, we think we better not respond to this
RFP, and then you nade the decision, no, let's go ahead?
I"'minterested as it relates to the Anti-Lobbying
O di nance provi sion.

A W were concerned with the Anti-Lobby
Odinance. But as | recall--and I"'mpulling this out so
|'ve got sonme docunents to show you--we were the
i ncunbent, | believe, and -- yes, we were the incunbent,
and we had it, and we were willing to take the risk on
it.

Agai n, our concern was not so much the
Anti - Lobby Ordi nance, per se, as it was the
interpretation by staff of the ordinance. So we did
choose at the last mnute to bid that one.

Q Ckay. Wen you say you were the incunbent,
you already had the contract, and this was just -- it

had been put up for bid again?
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION
TEXAS DISPOSAL SYSTEMS, )
INC., and TEXAS DISPOSAL )
SYSTEMS LANDFILL, INC. )
)

Vs ) CASE NO. A-11-Cv-1070-LY
)

CITY OF AUSTIN, TEXAS, and )
BYRON JOHNSON, in his )
official capacity )
REPORTER'S CERTIFICATION
ORAL DEPOSITION OF BOBBY EDWARD GREGORY,
CORPORATE REPRESENTATIVE
MARCH 1, 2013

I, LINDA M. HUTCHINS, Certified Shorthand Reporter
in and for the State of Texas, hereby certify to the
following:

That the witness, BOBBY EDWARD GREGORY, was duly
sworn by the officer and that the transcript of the oral
deposition is a true record of the testimony given by
the witness;

That the deposition transcript was submitted to
Bobby Edward Gregory, c/o his attorney, James A.
Hemphill;

That a copy of this certificate was served on all
parties and/or the witness shown herein on
March 12, 2013;

I further certify that pursuant to FRCP Rule
30(f)(1) the signature of the deponent:
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XXX was requested by the deponent or a party before
the completion of the deposition and that the signature
is to be before any notary public and returned within 30
days from the date of receipt of the transcript. If
returned, the attached Changes and Signature Page
contains any changes and the reasons thereof:

____ was wailved by the deponent or a party before

the completion of the deposition;

That $ q$3 .2S is the deposition officer's

charges to the Paying Party City of Austin for
preparing the original deposition transcript and any
copies of exhibits;

That the amount of time used by each party at the
deposition is as follows:

Mr. Hemphlll — @ Bour{s); 0 Minutel(s)

Mr. Newton - 0 Hour(s), 0 Minute(s)

Ms. Carter - 6 Hour(s), 5 Minute(s)

That pursuant to information given to the
deposition officer at the time said testimony was taken,
the following includes counsel for all parties of record

JAMES HEMPHILL, Attorney for Plaintiffs

GARY NEWTON, Attorney for Plaintiffs

LYNN E. CARTER, Attorney for Defendants

I further certify that I am neither counsel for,
related to, nor employed by any of the parties or
attorneys in the action in which this proceeding was

taken, and further, that I am not financially or
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otherwise interested in the outcome of the action.

20135

Certified to by me this 12th day of March,

% nd—

Linda M. Hutchins, Texas CSR No.

Expiration Date: 12/31/13
GIVENS COURT REPORTING
CRCB Firm Registration No.
9532 Morgan Creek Drive
Austin, Texas 78717

(512) 301-7088

624

1335

GIVENS COURT REPORTING
9532 Morgan Creek Drive, Austin, Texas 78701 (512) 301-7088




